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CIVILIAN PERSPECTIVE

Not so plain vanilla and possibly a tad wacky
Filippo Noseda
1. Introduction and summary of conclusions
1.1 Introduction

1 When, as a young Swiss lawyer, I attended a Master class on
ton and Paul Matthews at
London's King's College, I struggled to understand the trust concept.
international trust law taught by David Hay

My main problem was that I was trying to understand the trust
relationship by reference to legal institutions that were already known
to me, including foundations;

2 Fast forward to the present, and most of the advice I give nowadays
as an English solicitor relates to trusts. However, I continue to advise
on foundations and what fascinates me are the numerous functional

similarties that exist between trusts and foundations. That is, of
course, until I read the new law on foundations recently enacted in

Jersey. i ,

3 In the first part of this paper, I will put the new law in context and
look at the functional similarties between common law trusts and
traditional civil law foundations and explain why these similarities
matter.

4 As will become apparent, many of these similarties do not e;ppear

in the Jersey legislation. In the second part of this article I will
enquire whether this result was intended and more importantly
comment on its implications for potential founders.
5 In the second part, I will also focus on pure foundation law

principles (i.e. without reference to trusts) and consider the
implications of a fundamental difference that exists between the
Jersey foundations law model and the traditional civil law modeL.
This difference relates to the independence of the foundation from its

founder. Civil law foundations are generally independent from their
founder (that is not to say that he may not have a role in the

IPoundations (Jersey) Law 2009 ("PJL").
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governance of the foundation), whilst Jersey foundations generally are

not. This difference may have significant implications for the
classification and tax treatment of Jersey foundations in foreign
countries.

6 The third and final part will look at some other differences between
law counterpart and attempt

the Jersey foundation model and its civil

to draw some practiCal conclusions. These are summarised in the next

paragraph, not only for ease of reference, but because of their
relevance for professionals and prospective founders alike.

1.2 Summary of conclusions

Jersey foundations as "super trusts"
7 Due to their limited liability, absence of fiduciary duties2 and lack
of owners,3 Jersey foundations offer a valid alternative to private trust
companies. In addition, the absence of information rights4 and

enforceable fiduciary duties make a Jersey foundation a valid
alternative to STAR trusts (a form of trust with powerless

beneficiaries known only in the Cayman Islands).

Jersey foundations offer less protection to founders and beneficiaries
than traditional trusts and foundations

8 Whilst most civilian founders will be familiar with the foundation

concept, some of them will find it difficult to accept that the
foundation documents may not limit the power of the foundation
council to bind the foundation.5 Secondly, some families may feel

uncomfortable with the idea that the chosen service provider will owe
a lower standard of care under a foundation than a trust. The lack of
any fiduciary duty on the part of the guardian is also like to give rise
to thorny issues, at least where the benefiqiaries have no right to

2Art 25(1 )(b) FJL.
3 A beneficiary under a foundation has no interest in the foundation's assets.

4"Except as specifically required by or under this Law or by the charter or

regulations of the foundation", see art 26( 1) FJL.
s''The doctrine of ultra vires does not apply in respect of a foundation.

Accordingly, the capacity of the foundation is not limited by (a) anything in

its charter or regulations; or (b) any act by a person appointed under the
regulations of the foundation", art 31 FJL. In practice, this means that where a

foundation exceeds its power as conferred on it by the object clause of the
charter, it wil nevertheless be bound. This is something that is likely to
unsettle founders from a civil law background, as many of them wil be
familar with the ultra vires doctrine.
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information. For all this reasons, anyone looking for a traditional
foundation as an alternative to a plain vanilla trust should handle
Jersey foundations with care.

Jersey foundations as quasi-companies

9 The lack (by comparson with civil law foundations) of any
restriction on the rights and powers that may be reserved by the
founder and the free transferability of these rights (subject to the
terms of the foundation documents) blurs the divide between

foundations and companies. This may have adverse tax consequences
and may affect the classification of Jersey foundations in foreign
countries.

law foundations

2. The new law in context: traditional civil

2.1 Like trusts, just different
10 Under most civil
laws, a foundation is created when a person (the
"founder") dedicates6 assets to a specific purpose observing certain
formalities. "Dedicating" assets to a purpose means that the assets
will only be able to be applied towards the purpose of the foundation,

which in some countries may include the benefit of beneficiares.

11 Like trusts, therefore, foundations enable the creation of a
segregated pot of assets which (by virtue of their "dedication") cease
to be comprised in the estate of the person who created the structure

(settlor/founder) and do not form par of the estate of the person _
(trustee/foundation council) who is called to administer the funds in
accordance with the terms of the constitutional documents (trust deed,
foundation charer) and the law. In both cases, the assets should only
be applied towards the purpose (whether a "pure" purpose or a

purpose to benefit beneficiares) set out by the cr,eator of the structure.
.,i.

6The term "dedication of assets" is the one used in most civil law

jurisdictions. By contrast, s 2(1) of the Bahamas Foundations Act 2004 and s
7 of the Foundations (Jersey) Law 2009 refer to "endowment". Under the
Bahamas law, "to endow" is defined as meaning "to pass, or covenant to pass,
the title in property absolutely, with or without consideration, to a foundation
so that the property is the asset of that foundation and to pass, for the
purposes of this definition includes whatever act may be necessary in relation
to that property to transfer title effectively". The problem with the term
"endowment" is that it is often used in some jurisdictions (notably the US) in
relation to the gift of assets with either an indefinite or temporary restriction
as to the use of the principaL.
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12 In addition, most trust laws and some foundation laws provide that
the creator of the structure may retain a right of revocation as well as

certaiIl intervention rights (including the right to change the
constitutional documents and the right to act as trustee/foundation

councillor).

2.2 Direct cross-reference to trust law principles

13 The functional similarity that exists between trusts and
foundations is confirmed by the fact that the very first of the 19
aricles that made up Liechtenstein's foundations law before its

overhaul in 2009 contained an explicit cross-reference to the
provisions on "business trust enterprises", also known as "Trusts
Reg." (a special type of trust under Liechtenstein law modelled on US
"business trusts"?).

14 Art 554 of Liechtenstein's PGR8 (in force until 1 April 2009)
provided that-

"the rules that apply to Trusts Reg. apply mutatis mutandis to
foundations, in particular in relation to the position of the

founder, council and beneficiaries, unless the foundation
documents or the law on foundations provide otherwise."

This direct cross-reference was abandoned in favour of a
comprehensive set of rules dealing with the position of beneficiaries
under a foundation as part of the overhaul of Liechtenstein's

foundation law (which came into force on 1 April 20099). However,
the consultation report issued by Liechtenstein's government clarified
that the decision to drop the express cross-reference to the Trust Reg.

7Business trusts are known under the laws of various US States. They are
commonly known as "Massachusetts business trusts", because they were first
introduced in that state in 1867. The main feature of a Massachusetts business
trust is that the beneficiaries hold transferable trust certificates simiklr to
shares representing their beneficial interest in the trust property, see e:g. the
description given by the US Supreme Court in Morrissey v Commissionér of

Internal Revenue, 296 U.S. 344 (1935). The innovative feature of the
Liechtenstein version of business trust is that the trust relationship acquires

legal personality, which in particular means that the liability of the trustees is
limited to the value of the trust fund.

8PGR is the German acronym of Liechtenstein's Law on Persons and
Companies ("Personen- und Gesellschaftsrecht").

9For an overview of the new Liechtenstein foundation law, see Noseda,
Liechtenstein's New Foundation Law: a Retrograde Step?, (2009) P.C.B.,
Issue 3.
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rules was not motivated by perceived differences between the general
principles of trust law and foundations law. The problem with the old
ar 554 PGR was that the Trust Reg. rules contain certain atypical
features (e.g. the fact that it may, in exceptional circumstances, have
members) which made the cross-reference technique difficult to apply
in practice, hence the decision to replace it with a comprehensive set
of rules spelling out the position of beneficiares under a foundation. io

Beneficiaries' right to information in particular-where structural
similarities converge
15 In light of the above, it is therefore unsurprising that,

notwithstanding the deletion of the cross-reference from

Liechtenstein's foundations law, the new rules contain provisions that
could find their place in any modern trust law.
16 Art 552, §9 and 12 of Liechtenstein's new PGR provide as
follows

i

1_

"§9

1) Any beneficiar under a foundation is entitled to inspect the
main foundation document, any supplemental constitutional
document as well as any regulations, in so far as it relates to his
own rights.

12

IOSee Consultation Paper dated 10 September 2004, at 20; Consultation

Report dated 8 June 2007, at 11.
i i Author's translation.

121n its explanatory report dated 14 March 2008 (at 22), the Liechtenstein

government clarified that the right to infonnation is only available to
beneficiares with a right of present enjoyment (i.e. what under trust law

would be referred to as an interest vested in possession) and beneficiares'
with a right to future enjoyment (i.e. an interest vested in interest in trust law
terms). The position in relation to beneficiares with a contingent interest is
slightly more complex. Take the case of discretionar beneficiares. Under the

new Liechtenstein law, a member of a class of beneficiares may only ask for
information if he or she has a present right to be taken into accouDt ,for

distributions (so-called "Ermessensbegünstigter"). The explanatory report (at
58) makes the example of a foundation created for the benefit of the founder's
children, subject thereto for the founder's grandchildren. As the grandchildren
may not benefit whilst the founder's children are alive (i.e. they are future
discretionar beneficiaries), they may not ask for infonnation. Contrast the
position under most trust laws-see e.g.
the Royal Court of Jersey
case of Re
Rabaiotti 1989 Settlement (2000 JLR 173), the Privy Council case of Schmidt
v Rosewood Trust Company Ltd, (2003) UKPC 25, and the English cases of
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2) In addition, to the extent that it relates to his own rights, any
beneficiar may request the foundation to provide information
and the production of reports and accounts. For this purpose, he
has the right to inspect and take copies of any foundation books

and documents and make enquiries (either personally or through
a representative) in relation to any facts and circumstances, in
particular in relation to the foundation's bookkeeping. However,

this right to information may not be exercised for improper
purposes, abusively or in a way which is contrary to the interests
of the foundation or the other beneficiaries. In exceptional

circumstances, a beneficiary's right to information may be
denied for grave cause relating to the protection of the other
beneficiares.
3) The ultimate default beneficiary may only exercise a right of
information upon dissolution of the foundation ..."
"§ 12

1) Where the founder has provided for a supervisory body in the
foundation document, a beneficiary may only obtain information

in relation to the purpose of the foundation, its internal
organisation and such beneficiary's own rights against the
foundation and to this end he may verify the correctness of the
information by inspecting the foundation document, any

supplemental constitutional document and the regulations (if
any).

2) The following persons may be appointed as supervisory body:
1. any independent auditor appointed in accordance with §27;

2. any individual or individuals appointed by the founder, who

shall have sufficient knowledge in the fields of law and
securities to enable them to discharge their duties; or
3. the founder.

3) Any such supervisory body must be independent from the
foundation. §27(2) applies accordingly':

4) Any such supervisory body shall be under a duty, to be
exercised at least once a year, to ensure that the foundation's

assets are being administered and applied in accordance with the

purposes of the foundation. It shall report its findings to the
foundation. If everything is in order, the report may consist in a

Gartside v IRC, (1968) AC 553, and Breakspear v Auckland, (2008) EWHC
220.
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mere confirmation that the foundation's assets have been
administered and applied in accordance with the purposes of the
foundation, the law and the terms of the foundation document. If
this is not the case, or if the supervisory body becomes aware of
circumstances which endanger the existence of the foundation, it
shall inform the beneficiares (to the extent that they are known
to it) as well as the court...
5) Where there is a supervisory body, any beneficiary may

request copies of the annual reports mentioned in the preceding
sub-paragraph, either from the foundation or directly from the

supervisory body.

6) Where a beneficiary claims a right to information under §9,

the burden of proof that the supervisory body satisfies the
requirements under sub-paragraphs 2 (qualified persons) or 3
(founder) rests with the foundation."
Thus, §9 contains the beneficiaries' general right to information,
whilst § 12 limits such right where there is a supervisory body with
standing to bring the foundation's council to account.
17 In relation to the general right to information, the Liechtenstein

government's explanatory report dated 19 February 2008 clarified

that §9 was modelled on the Trust Reg. rules and referred to the
existing case law on foundations, notably a decision dated 23 July
2004 in which Liechtenstein's Supreme Court13 held that-

"§68 of the law on Trust Reg. on the beneficiares' right to
information under a trust also applies to foundations ... The

main rationale of this information right is to ensure the proper
supervision of the foundation council ... This right is not limited

to beneficiares with a current interest, but:. extends to

beneficiares with a future interestl4 ... Now, it is possible that a
beneficiary's right of information might collide" with another

beneficiary's right to confidentiality. In these cases, the court
may have to 15balance the competing interests of different
beneficiaries."

13The Fürstlich Oberster Gerichtshof ("OGH").
14See footnote above and ar 552 §5 for the distinction between beneficiares

with a current interest, beneficiaries with a future interest
("Anwartschaftsberechtigte"), current discretionar beneficiaries
("Ermessensbegünstigte")-all of whom have a right to information-and
future discretionary beneficiaries-who do not have a right to information.
IsFL OGH 23 July 2004, 2CG 2001.52-111 (author's translation).
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18 This decision is highly reminiscent of the decision in Re Rabaiotti
Settlement 1989,16 where (at paras 26 and 27) the Royal Court of
Jersey held that-

"In our judgment, the Court does have a discretion to refuse to
order disclosure of trust documents that a beneficiary is normally
entitled to see. Clearly, the general principle is that a beneficiary

is entitled to see trust documents which show the financial
position of the trust, which assets are in the trust, how the trustee

has dealt with those assets etc. This is an essential part of the
mechanism whereby the trustee can be held accountable for his

trusteeship to a beneficiary. But the need for an individual to
obtain trust documents has to be weighed against the interests of
the beneficiaries as a whole ..."

19 The same rationale permeates the Privy Council decision in
Schmidt v Rosewood17 and the English High Court decision in
Breakspear v Ackland.18 Proper governance and accountability as a

fundamental principle of trust law is a recurrent theme and in the
English case of Armitage v Nursel9 (which related to the validity of an
exemption clause) it was held that-

"I accept the submission made on behalf of (the claimant) that
there is an irreducible core of obligations owed by the trustees to
the beneficiaries and enforceable by them which is fundamental
to the concept of a trust. If the beneficiaries have no rights

enforceable against the trustees there are no trusts."

20 In light of the decisions in Rabaiotti, Schmidt v Rosewood and
Breakspear v Ackland, there appears to be little doubt that a trustee's
duty to account to beneficiaries for his stewardship of the trust is one
of the core obligations, and (as I promised to give a civil law slant to
this article) I should like to end the discussiqn on the importance of
the right to information in relation to both trusts' and foundations with
a quotation taken from a report published by the Swiss government

ahead of Switzerland's ratification of the Hague Trust Convention
(which took place in 2007). In that report, the Swiss government

compared the position of beneficiaries under a trust with that of a
supervisory body of a company-

"In addition to any claims against the trustee in relation to the
enjoyment of trust assets, the beneficiaries have certain control

162000 JLR 173.

17(2003) UKPC 25.
18(2008) EWHC 220 (Ch); (2008 WTLR 777.
19(1998) Ch 241.
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and supervisory rights which puts them into a similar position to
officers (of a company J. ,,20

21 Similarly, ar 1287(1) of the Code Civil of Québec (another civil
law jurisdiction), under the heading "Measures of supervision and
control", provides that-

"The administration of a trust is subject to the supervision of the
settlor or his heirs, if he has died, and of the beneficiar".
22 Back to foundations. §30 of Austria's Private Foundations Law of
i 993 provides that-

"A beneficiary may request information concerning the
fulfilment of the foundation's purpose and may also inspect the
yearly accounts, the annual report, the auditors' report, the
foundation document, any supplemental constitutional document
as well as other documents."
23 There is therefore no doubt that governments and courts on both
sides of the common/civil law divide think that a beneficiary's right to
information forms an important role in the governance of structures
under which one or more persons (trustees/foundation council)
administer assets that have been entrusted to them for the benefit of
beneficiaries or some other specific persons. Only a few governments

have taken the bold move of departing from this principle. In my
view, the only jurisdictions which have taken this route are the
Cayman Islands (with the introduction of the STAR21 Trust in
1997)-and now, also Jersey.

3. Is it really a foundation?
3.1 Irreducible core of obligations-Beneficiaries' rights under

attack
(a) Jersey model draws inspirationfrom Cayman STAR trust law

24 Under the laws of the Cayman Islands, a STAR trust may be
established for any puæose, which may include the purpose of
benefiting beneficiaries.2 Thus, a STAR trust is similar to an ordinary
purpose trust or an ordinar trust for beneficiaries. However, the

STAR trust legislation provides that-

20BBi 2006 551, 560 (author's translation).

2lThis is an acronym for the Special Trusts (Alternative Regime) Law, 1997,
now Trusts Law 2007 Revision (as amended, 2008) Part VIII, ss 95-109.

22 ''The object of a special trust or power may be persons or purposes or both"

(s 99(1) Cayman Trusts Law (2007 Revision)).
56

FNoSEDA

FOUNDATIONS (JERSEY) LAW 2009: CIVILIA PERSPECTIVE

"Enforcers
100.( 1) A beneficiary of a special trust does not as such have

standing to enforce the trust or an enforceable right against the
trustee or an enforcer, or an enforceable right to the trust
property.

(2) The only persons who have standing to enforce a special trust
are such persons, whether or not beneficiaries, as are appointed
to be enforcers ...23

Duties of enforcers
101.(1) Standing to enforce a special trust may be granted or
reserved as a right or as a duty.

(2) Subject to evidence of a contrary intention, an enforcer is
deemed to have a fiduciary duty to act responsibly with a view to
the proper execution of the trust.
(3) A trustee or another enforcer, or any person expressly

authorised by the terms of the special trust has standing to bring
an action for the enforcement of

the duty, if any, of an enforcer.

Rights and remedies of enforcers

102 Subject to the terms of his appointment(a) an enforcer has the same rights as a beneficiary of an
ordinary trust-

. to bring administrative and other actions, and make

applications to the court, concerning the trust; and

. to be informed of the terms of the trust, to receive .information
concerning the trust and its administration from the trustee,
and to inspect and take copies of trust documents; and

. in the performance of his duties, if any, an enforcer has the
rights of a trustee of an ordinary trust t9~ protection and

indemnity and to make applications to th~ court for an
opinion, advice or direction or for relief from personal

liability; and
. in the event of a breach of trust an enforcer has, on behalf of

the trust, the same personal and proprietary remedies against
the trustee and against third parties as a beneficiary of an

ordinary trust."

23Section 100, Cayman Trusts Law (2007 Revision).
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25 The introduction of the STAR Trust back in 1997 was defined as
"semi-wacky" by Paul Matthews. His article Shooting STAR: the new

special trusts regime from the Cayman Islandi4 asked whether a
STAR trust was a trust at all and wared a~ainst potential recognition

problems in other trust law jurisdictions. This provoked the fiery
reaction of one of the proponents of the legislation, who penned an
aricle belligerently entitled STAR WARS: The colony strikes back.

26.

The last word in what became an epic trilogy of aricles was spoken
by Paul Matthews, who in his article STAR: Big bang or red dwarf?27
summarised his concerns as follows-

"So, must a UK court recognise a STAR trust ... by virtue of the
(Hague Trust) Convention? I do not think so ... There is no

denying the usefulness of an institution such as that represented
by STAR. And the offshore market is big enough, and developed
enough, to accept new products. But the consequences of the

new institution-whatever its name-have yet to be evaluated.
Readers can judge for themselves as whether it will help them
and their clients. They can also judge whether it should be called
a trust at alL."

(b) Concerns associated with STARfoundation approach
26 The problems associated with STAR trusts must have been on the
minds of the members of the working pary behind the FJL (as that
party included prominent Jersey trust lawyers). At the same time the
working group must have seen a unique opportunity of using the
foundation legislation to introduce the STAR concept onto the Islands
without bastardising the local trust law. This intent was never openly

declared, but the resemblance between the Cayman STAR legislation
and the FJL is striking. But that is not quite the end of the story. As
the STAR trust legislation seeks to maintain a level of coherence by

24Trust Law International, 11(3), 1997.

25''There are some general problems with the basic idea of this legislation.

First, there is a grave danger, with at least some trsts drafted pursuant to

these provisions, that a court in another trust state, where the trust law runs
along more orthodox lines, might well simply treat this arrangement as not a
trust at all, or-worse-a trust where the settlor has failed to dispose of the
beneficial interest, and hence the property is held by the trustees on resulting
trust for the settlor. As Milett, LJ tersely put it in Armitage v Nurse: "If the
beneficiaries have no rights enforceable against the trustees, there are no
trusts". Who wants to run the risk of that?, op. cit, at 68.
26Duckworth, Trust Law International, 12(1), 1998.
27Trust Law International, 12(2), 1998.
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replacing the trustees' fiduciary duties towards the beneficiaries with
(arguably) fiduciary duties towards the enforcer,28 it is arguable that

the Cayman legislation seeks to ensure the same standard of care
under a STAR trust as under an ordinary trust. By contrast, the FJL
goes out of its way to ensure that the foundation council (and any

supervisory body) does not owe any fiduciary duty towards anybody.

27 Problems may also arise because there is no strict requirement in
the FJL for the council and guardian to be independent of each other.
According to art 14(3) FJL, the qualified member of the council may
also be the guardian. Whilst the appointment of a Jersey fiduciary
should guarantee a minimum standard of professionalism, art 14(3)

FJL does not fully eradicate the potential conflicts of interests that
may lead to litigation. Given the radical nature of the default position
relating to information rights under the FJL, it would have been
sensible to exclude any potential for conflicts of interest in these
circumstances. In the post-credit crunch world, conflicts of interest
and counter-party risk have assumed a central role and the success of
a jurisdiction as a platform for legal structures largely depends on
how it tackles these issues. Unsurprisingly, Liechtenstein, which has
been the focus of much international criticism for some time now, has
just tightened its rules to prevent conflicts of interests and increase

the level of governance of local foundations through the introduction
of a "four eyes principle" (according to which there should be at least
two independent counsellors at all times )29
28 In the eyes of a civilian, Jersey's use of double st~mdards for trusts

and foundations as regards the position of beneficiaries looks like an
attempt to use foundations as a test-ground (if not a dustbin) for semiwacky ideas which one dares not apply to trusts. Whether this was
intended or not, the problem remains that a~countability plays a
central role both under trust law and traditiónal foundation laws.

Without proper accountability, the keeper of the purse may abscond
with the money unpunished. Even if the idea of a guardian turns out to
work (which is not clear at this stage), the double standards reserved
to trusts and foundations under the Jersey legislation are cause for
concern.

28Even if the Cayman legislation does not use the word "fiduciary" in this

context, as mentioned above s 102 provides that an enforcer has the same
rights as a beneficiary of an ordinary trust to bring administrative and other
actions and, in the event of a breach of trust has the same personal and

proprietary remedies against the trustee and against third parties as a

beneficiary under a trust.
29See art 552 § 24(2) PGR.
59

a.,;%a,~AMJit14Vßß*$i%Æth~.Æ4*ØA,'-"~'"!1~:.l.,J@.$.,~.$A;:gk

THE JERSEY & GUERNSEY LAW REvæw

2010

29 This is not to say that Jersey's "STAR" foundations with

defenceless beneficiares may not be useful in certain circumstances.
However, prospective founders should be warned about the potential

risks associated with "STAR" foundations. What is clear is that they
are not, as the policy statements that accompanied the introduction of
the FJL suggested, alternatives to plain vanilla trusts. 30

30 Finally, where the foundation documents confer a right to
information on beneficiares, the requirement of a guardian appears

redundant and makes the structure clunky. From a civilian
perspective, therefore, Liechtenstein's opposite solution (which builds
on the principle of full disclosure, but allows for an opt out subject to

certain safeguards) appears more apt and is evidence of a robust
understanding of the foundation concept.
3.2 Potentil

lack of independence from the founder also a problem

31 The Consultation Report published by the Economic Development

Commttee in 2004 contains the following policy statement-

"The Island needs to consider how, in addition to the excellent
opportunities arsing from the Trust Law, it can identify a wealth

management/estate planning product that '" can legitimately
meet the needs of clients who want to retain more directional

power over their assets than trustees of discretionary trusts can
normally permit settlors.,,31
32 Accordingly, ar 18(1) FJL provides that-

"A founder of a foundation has such rights (if any) in respect of
the foundation and its assets as are provided for in the charter

30''The Draft Law wil introduce a new type of wealth management vehicle,
known as a 'foundation', which is intended to achieve the following;' (a)
opening up business opportunities with clients from par of the world wllere
the concept of a trust is unknown and complicated to understand ... In some
jurisdictions, where the concept of trust is not recognised at law, foundations
would be a more transparent and acceptable vehicle", see the report from the
Ministry for Economic Development to the States Greffe dated 9 September
2008; see also the public consultation paper on foundations published by the

Economic Development Committee in the autumn of 2004, at 2.
3lIt is understood that this statement was repeated the very day the Draft Law
was lodged au Greffe in a written recommendation made by the Finance

Industry Development Director to the Minister for Economic Development.
This shows a certain degree of misunderstanding of traditional foundation law
principles on which the new law is based.
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and regulations. Any rights a founder of a foundation may have
in respect of the foundation and its assets may be assigned to
some other person if the charter or regulations of the foundation

so provide..."
33 From a civilian perspective, the policy statement that a foundation
may accord more control to the creator of the structure than a trust
appears quite bewildering, given the amount of powers that a settlor
of an ordinary Jersey trust may retain for himself under art 9A of the

Trusts (Jersey) Law 1984 (2007 revision) without turning it into a
sham or nomineeship"Powers reserved by settlor
of
9A.(1) The reservation or grant by a settlor of a trust of ... any

the powers mentioned in paragraph (2), shall not affect the
validity of the trust nor delay the trust taking effect.
(2) The powers are-

. to revoke, var or amend the terms of a trust or any

trusts or powers arising wholly or partly under it;
. to advance, appoint, payor apply income or capital of

the trust property or to give directions for the making of
such advancement, appointment, payment or

application;
. to act as, or give binding directions as to the

appointment or removal of, a director or officer of any
corporation wholly or partly owned by the trust;
. to give binding directions to tffe trustee in connection

with the purchase, retention, sale, management, lending,
pledging or charging of the trust property or the exercise
of any powers or rights arising from such property;
. to appoint or remove any trustee, enforcer; protector or

beneficiary;
. to appoint or remove an investment manager or

investment adviser;
. to change the proper law of the trust;
. to restrict the exercise of any powers or discretions of a

trustee by requiring that they shall only be exercisable
with the consent of the settlor or any other person

specified in the terms of the trust."
34 Even without any prior knowledge of foundation law principles, it

is difficult to imagine a wealth management structure under which the
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founder may retain more powers than those described under ar 9A
TJL without exposing such a structure to an attack based on sham.
35 Indeed, the statement contained in the Consultation Paper flies in

the face of a fundamental principle of traditional foundation law

according to which a foundation should be independent from its
founder. Whilst this principle was systematically trampled on by
Liechtenstein service providers for a number of years (which perhaps
explains the misunderstanding), in a seminal decision taken in 1998,
Liechtenstein's Supreme Court held that-

"As soon as a foundation is established, it becomes independent

from its founder ... The founder may reserve to himself the
powers under art 559(4) PGR (i.e. the powec to revoke the
foundation and the power to modify its charer). However, if the
founder retains a right of intervention with the intention of
continuing to use the assets of the foundation for his own benefit
and not for the purpose of the foundation, there is a simulated
transaction which is invalid.32 In addition, a foundation may be
identified with its founder (so that there is no separate legal

personality), if it can be shown that its establishment was
abusive, in paricular where the foundation was interposed

merely for the purpose of hiding unfair or damaging practices of
the founder. Such a foundation may not be enforced against the
founder's heirs or executors.,,33
36 In another recent decision, the Liechtenstein Supreme court

upheld a claim brought by a creditor (the wife) of the founder and
pierced the foundation veil on the basis that the founder had exercised
a "mental reservation" when he created the foundation, i. e. treated the
foundation in the same way as a personal account. 34

32"Simulated transaction" is a literal translation from the German
"Scheingeschäft" and has a similar connotation to the sham concept.

law idea of "simulation" is not identical to the Jersey idea
of sham as it does not require an intention to deceive on the part of the
However, the civil

fiduciar.

33FL OGH 08.01.1998, 2 C 133/95-7Q-translated from German:

34FL OGH 6.12.2001, LES 1998, 332 ff, where the Liechtenstein Supreme
Court made reference to a "mental reservation" on the par of the founder. In
this context, it is unclear whether it is suffcient for the claimant to show that
the founder treated the foundation's assets as his own, or whether he must
also show evidence of the founder's intention to defraud/abuse (in this
respect, see the judgment of 16.9.2002 by Liechtenstein's highest criminal
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37 These arguments are not too dissimilar from those used by the
courts in trust jurisdictions the world over in relation to sham trusts-

although the civil law ideas of "simulation" or "mental reservation"
are not identical to the common law concept of sham.35

38 However, sham is not the only problem. The very idea that a
foundation acquires separate legal personality requires an amount of
independence between the foundation and its founder without which
law
there cannot be any separation of legal personalities. Thus, civil

legislators and courts alike are generally very restrictive with regard
to the possibility of the founder retaining wide intervention powers
over the foundation.
39 This does not mean that the founder may not be involved in the
governance of the foundation, if this is what the terms of the

foundation document provide. Subject to sham arguments, it should
not be a problem for a founder of a civil law foundation to retain
some of the powers mentioned under ar 9A TJL. Whilst the founder
is generally free to set the "DNA code" of the foundation (including

any reservation of powers along the lines of ar 9A TJL) at the outset,
any subsequent change of the DNA of the foundation by the founder

is treated in some countries as being contrar to the idea that, once
created, a foundation must become independent of its founder. As an
exception to this rule, some laws provide that the founder may reserve
the right to amend the constitutional documents of the foundation
and/or revoke it (which is the ultimate negation of the foundation's

separate legal personality).

court (StGH) and the older case law of the OCiH; however, the OGH left the

issue outstanding in a decision of 3.5.2000 (3Q 388/96-26).
35 A foundation-like a trust-is created by a unilateral act. Accordingly, the

Liechtenstein OGH held in an obiter dictum that a foundation was a
"simulation" and as such void if the founder retained intervention rights over
the foundation with a view to using its assets for his own benefit rather than in
accordance with the purposes of the foundation (see FL-OGH 8.1.1998). In
another case, the court pierced the foundation veil on the basis that
there was
12.Z00l). In
a "mental reservation" on the par of the founder (see FL-OGH 6.

addition, varous commentators argue that in these circumstances there is no
"dedication" of assets to the purposes of the foundation. Either way, it would
appear that it is not necessar for the foundation's administrative bodies' to
be in cahoots with the founder. This contrasts with the current trend in trst

law countres of requiring a common intention (see e.g. the Jersey cases
Abacus CL Ltd v Gruppo Torras (aka In re Esteem) and MacKinnon v Regent

Trust Company Ltd (2004) JRC 211). Is this theory of common intention
transferable to foundations?
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40 However, these are exceptions to the general rule that a

foundation should have a separate and independent legal personality.

Accordingly, the new Liechtenstein law provides that a corporate
founder may not reserve a right to revoke or modify a foundation; and
if reserved by an individual, these rights are not transferable and die
with the founder. Looking at Liechtenstein's neighbouring countries,
Austria adopts the same approach. By contrast, Switzerland has
recently relaxed its rules in an attempt to boost its position as a
jurisdiction of choice for the establishment of charitable foundations.

Under the new rules, founder's rights are not transferable (as in
Liechtenstein), but as a concession a corporate founder may retain
founder's rights for a maximum period of 20 years.

41 Art 18(1) PJL puts Jersey foundations on a direct collision course
with traditional continental European foundation laws, and whilst
prospective users may find the added flexibility afforded by the FJL
appealing, they should consider the tax implications of retaining
transferable intervention rights in relation to the foundation and its
assets, as a foreign tax authority may be tempted to look at such. a

foundation as something akin to a company (e.g. by equating
transferable founder's rights to voting shares).

the Jersey foundations law
(a) No initial endowment required

3.3 Other quirky features of

42 Traditional foundation laws require the "dedication" of property
to a specific purpose.36 Thus, like an ordinary trust, a foundation is a

product of property law, as there can be no foundation until property
has been identified which can be "dedicated". Art 7(1) FJL provides
that "a foundation need not have an initial endowment". From the
point of view of a civilian practitioner, the lack of any "dedicated
fund" requirement confirms the general perception that the Jersey
legislator has approached foundations as if they were some sort of
company, rather than a fundamentally distinct legal concept.
(b) Registration requirement
43 The requirement that a foundation be registered is also likely to
raise eyebrows amongst civilian practitioners. In particular, they will
wonder why a foundation requires registration whilst a trust does not.
It is understood that the registration requirement was popular with the
Jersey regulatory authorities to ensure a degree of transparency that

36See e.g. art 80 of the Swiss Civil Code, § i of the Austrian Private

Foundations Law and art 552 § i (i) of Liechtenstein's PGR.
64

..._".:f~~.;o,. _..

FNoSEDA

FOUNDATIONS (JERSEY) LAW 2009: CIVILIA PERSPECTIE

would prevent the use of foundations for money laundering purposes.
However, a trust may well be abused for the same purposes. The
example of trusts shows that money laundering is best combated
through the regulation of

the service providers who create and

administer wealth management structures, rather then through
registration requirements. In any event, civilian practitioners will note
an additional use of double standards between trusts and foundations

which is unlikely to increase Jersey's appeal to some of them as a
jurisdiction of choice to establish foundations. Before I forget, I
should mention that private family foundations are exempt from
registration in both Switzerland37 and Liechtenstein38 (though they

require registration in Austria39 and Panama40).

4. Exclusion of fiduciary duties: is it a good idea?
44 The concept of fiduciar duty (at least in the common law sense)
is alien to civil

law. Some, but not all, continental European civil

law

systems provide for a form of fiduciar relationship whose origins

date back to Roman law and its two sub-divisions of ''fducia cum

amico" and ''fducia cum creditore". The exact nature of this
relationship vares from country to country,41 but a common feature is

37 Ar 52(2) of the Swiss Civil Code.

38In Liechtenstein, the main document of a foundation document needs to be

"deposited" (i.e. lodged) with the local registrar to ensure compliance with
the formalities and the other essentialia negoti of the foundation. However,
the documents remain private.
39§7(l) of the Private Foundations Law.
40Ar 9 of

Law 25/1995. .

41For an overview, see e.g. Wieling, Sachenrecht, Springer Verlag, 1990, p.

800 et seq. and Becker, Die fiducie von Québec und der Trust, Mohr Siebel,
2007, p. 54 et seq. Under Roman law, the fiduciar became full owner of the
asset, subject to a personal obligation to transfer it back to the principal or
onward to a third party once the purpose of the transfer had been fulfilled.

The Italian form. of fiducia is modelled on this idea. By contrast, under
Spanish law ownership remains with the principal, though the fiduciary
acquires a right in rem which is compatible with the purose of the fiducia

(the "titulo fiduciario"). Moving on, the German and Austran systems
consider that the principal retains a "substantive-beneficial" ownership over

the assets, with the formal ownership passing to the fiduciar. This distinction
enables the principal to recover the asset in the event of bankruptcy of the
fiduciary. The Swiss version is a hybrid between the Roman and Germanic
systems. In Switzerland, the fiduciar acquires full ownership subject to a

mandate, but the principal may recover the asset from the estate in bankruptcy
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that the fiduciar holds an asset to the order of the principaL. Seen

from the perspective of a civilian, therefore, the word "fiduciary"
generally refers to a friend or trusted adviser who simply carres out
instructions and "fiduciary duty" generally means "do as you are
told'.

45 As the concept of fiduciary duty (in the common law sense of the
term) is alien to civil law, the existing foundation laws do not ask
themselves whether a member of the foundation council is a fiduciar,
and if so, to whom he is accountable.
46 Interestingly, most traditional foundation laws appear to negate a

direct relationship between the foundation council and the
beneficiaries. §29 of the Austrian Private Foundation Law provides
that each member of the foundation council is liable to the private
foundation for any loss caused by a culpable breach of his duties. The

Swiss civil code does not deal with the liability of foundation

councillors (with the exception of pension foundations). One leading
commentator42 has argued against an application per analogiam of the
rules that apply to limited companies, thus effectively excluding an,n

direct claim by a beneficiary against the foundation counciL. 3

Similarly, Liechtenstein's new foundation law is silent as to whether
the beneficiaries have a direct claim against foundation councillors or

whether any claim for breach of trust should be brought by the
foundation itself. Either way, art 552 §24 provides that a remunerated
foundation councillor may not exculpate himself for ordinary
negligence, which is a clear sign of the wind of change in that

country.

of the fiduciary in certain circumstances. The latest countries in order of time
to have reintroduced the fiducia are Luxembourg (2003) and France (2007).
In both cases, the assets are segregated from the personal assets of the

fiduciary.

42Riemer, Berner Kommentar, Schweizerisches Zivilgesetzbuch, Das
Personenrecht: 3. Abteilung: Die juristischen Personen, 3. Teilband: Die
Stifungen, Bern 1981, art 83, N 28.
43 Art 756 and 757 of the Swiss Code on Obligations, which apply to limited

companies, provide that shareholders have a direct claim against the directors
to account to the company for any losses caused by the director's breach of

duty, including a direct claim by the companies creditors-but only if and
when the company has gone into liquidation.
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47 It remains to be seen whether the Jersey Court will interpret ar
22( 1) PJL 44 as containing a fiduciary duty owed by the foundation
council to the foundation itself. Given the functional similarties
between trusts and foundations, it is difficult to see how an ownerless
structure might be preserved from abuses without fiduciary duties.

Even leaving aside the functional similarities between trusts and
foundations, there is no doubt that the members of the council of a
foundation have some of the attributes of the directors of a company,
which once again raises the question of the nature of their duties. As
Lord Porter said in the English case of Regal (Hastings) Ltd. v

Guliiver,45 "Directors, no doubt, are not trustees, but they occupy a

fiduciar position towards the company whose board they form".

48 Another question relates to who has standing to bring a claim
against the members of the council of a foundation for breach of their
duties under the foundation documents and the law. Presumably, if
the position is that the duties outlined under ar 22 FJL are owed to

the foundation, any member of the foundation council should have
standing to bring another member of the same council to account. The
guardian should also be "a person of standing" under ar 43 FJL, but
what about the beneficiares? As the foundation council does not owe
any fiduciar duty to them, this appears questionable. In addition, to
allow a beneficiar to bring a claim of the foundation against a

member of the council of the foundation would raise the spectrum of .
"dog-leg" claims, which in a trust context have been struck out in
Jersey as recently as 2007.46

49 Even if one accepted that beneficiares were "persons with
standing" for the purposes of art 43(1), their position would be very
fragile where they do not have any right of information. In this case,
the only person with some power over the foundation council would

be the guardian. This brings into question the nature of his duties (as
opposed to the nature of the duties of the mémbers of the foundation
council). Ar 25 PJL extends to guardians, só that they do not owe any

fiduciar duty to the beneficiares. But what about his duties to the
foundation? At least where the beneficiares have no rights to
information, it is difficult to see how a Jersey foundation might work
unless it is accepted that at least one person (the guardian) owes strict

~he members of the council of a foundation must (a) act honestly and in
good faith with a view of the best interests of the foundation; and (b) exercise
the care, dilgence and skill that reasonably prudent persons would exercise in
comparable circumstances."

45(1942)1 All ER 378 at 395; (1967) 2 AC 134n at 159, HL.
46See Alhamrani v Alhamrani, (2007) JRC 026.
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fiduciary duties to the foundation. This begs the question as to who
may enforce those duties. As the guardian is supposed to supervise
the foundation council, it is perhaps unlikely that the foundation

council would bring a claim against the guardian for breach of the
guardian's (fiduciary) duty to supervise the foundation counciL. This

leaves the beneficiaries, who however may not have any information

as to what the foundation council and the guardian have been up to.

50 In conclusion, from the perspective of a civilian it is difficult to
see why the draftsmen of the new law have gone out of their way to
negate any form of fiduciary duties within a foundation structure.
This reinforces the perception that Jersey applies two standards: one
(high) for trusts and another (low) for foundations. This may shake
the confidence of civilians who are considering using Jersey as a
platform for their foundation business.
5. Conclusions

51 From the perspective of a civil lawyer, the first thing that becomes
apparent when reading the new FJL is that it draws inspiration
primarily from ordinary companies, rather than traditional civil law

foundations. In many respects, this is unlikely to be relevant in
practice and adds to the exotic flavour of the new law. However, the
issues surrounding founder's rights beg the question as to whether the

new law effectively blurs the divide between foundations and
ordinary companies. Prospective founders who are concerned about
the possible classification of "their" foundation as a company, will
have to tread carefully. On the other hand, the company-like treatment

of a Jersey foundation may have unexpected advantages (e.g. where
the founder wants to "check the box" for US tax purposes).

52 The fragility of the beneficiaries' position under the PJL
represents a major difference between the Jersey model and that of
Whilst these complexities may be "drafted
traditional foundations.

away" by conferrng information rights on the beneficiaries, tae
requirement of a guardian in all circumstances makes Jerséy

foundations unnecessarily clunky. .;
53 Also, it is abundantly clear that the foundation was drafted by

trust lawyers who, regardless of the headlines and policy statements
(needed to attract civilians), sought to provide creative solutions to
certain difficulties that arise in connection with ordinary trusts. In a
way, the FJL is evidence of their desire to introduce potentially wacky

provisions that would not easily fit with the ordinary Jersey trust
legislation. This might open interesting planning opportunities, e.g. by
using trusts and foundations together. In particular a foundation may
be a viable alternative to a private trust company, as it would do away

with the need to establish a purpose trust to hold the shares of the
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private trust company. It also removes the arguments concerning the

validity of self-serving purposes (is the holding of shares really a
purpose or merely a means to some other purpose?). These concerns
may only parially be addressed by using alternative company

structures such as companies limited by guarantee (as they require
members).

54 The absence of fiduciar duties may also favour the use of
foundations as alternative to private trust comlanies. Whilst the
recent Jersey case in Alhamrani v Alhamrani4 and the English
decision in Gre§.son v HAE Trustee Ltd8 dismissed the viability of a
"dog-leg claim" 9 by a beneficiary against the directors of a corporate

trustee for breach of duty of care by the trustee, the use of a
foundation may provide a radical solution to any remaining concerns
relating to dog-leg claims.
55 One thing, however, is clear. Jersey foundations are very different

from their traditional civil law counterpars and any founder who
wishes to establish a new foundation or migrate an existing
foundation to Jersey should take expert advice from a local

practitioner who should preferably be assisted by a civil law
practitioner with a full understanding of foundation law principles.
Filippo Noseda is a partner at Withers LLP, London, email:

jilippo.noseda@witherswordwide.com. The author is a dual qualifed
Swiss/English lawyer.

47 (2007) JRC 026.
48 (2008) EWHC 1006 (Ch).

49 A 'dog-leg' claim arses where a trust company acquires as "trust property"

a right of action against its director (to make good any loss to the old trustee
caused by its obligation to compensate the trst for the director's breach of
duty) which can be enforced by the trustee (or by any new trstee) directly
against the director, or by the beneficiares by way of derivative action.
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