Lack of Appropriate Safeguards (Art. 25 Directive 95/46/EC & Art. 46 GDPR )

Il Ref. Ares(2015)459646 - 04/02/2015

MEETING WITH DEPUTY SECRETARY -
US TREASURY

28 November 2011

(...) The conclusion was

that many issues need to be further explored, in particular on data protection. Following the
meeting, TAXUD sent a letter to the US Treasury asking several questions on the data
protection standards applicable in the US on personal information held by the US tax
authorities. The US Treasury replied at the end of September and this reply was examined
by DG JUST.

Our data protection experts, following their examination of the US reply, believe that the US
data protection rules do not offer the same standard of protection as EU data protection laws
and therefore that EU financial intermediaries which pass information to the US tax
authorities may run into legal difficulties.

31

2011 | 2012 2016 2018 2020

Mishcon de Reya

Exchanges of Personal Data
After the Schrems Il Judgment

KEY FINDINGS

practical/political obstacles to the adoption of such laws.

Our analysis shows that no US federal or state privacy law is likely to provide “essentially
equivalent” protection compared to the EU GDPR in the foreseeable future. Indeed, there
are serious and in practice insurmountable US constitutional and institutional as well as
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https://news.bloomberglaw.com/privacy-and-data-security/trump-terminates-trio-of-democrats-from-privacy-oversight-board
https://home.treasury.gov/system/files/131/FATCA-Agreement-UK-9-12-2012.pdf
https://ec.europa.eu/justice/article-29/documentation/other-document/files/2012/20120621_letter_to_taxud_fatca_en.pdf
file:///C:/Users/filippo.noseda/Downloads/Letter%20to%20DAPIX%20re%20Data%20Transfers%20to%20the%20US%20(FATCA)%20(3).pdf
https://www.mishcon.com/assets/managed/docs/downloads/doc_3370/27%20Sept%20to%20COM%20re%20substantive%20response%202.PDF
https://www.mishcon.com/upload/files/FATCA%20_%203%20Apr%202020%20Update%20%20Requests%20to%20EDPB%20TAXUD%20PETI%20ICO%20003.PDF
https://www.mishcon.com/upload/files/11%20Apr%202020%20to%20EDPB%20PETI%20TAXUD.pdf
https://www.europarl.europa.eu/news/en/press-room/20160407IPR21776/data-protection-reform-parliament-approves-new-rules-fit-for-the-digital-era
https://www.europarl.europa.eu/thinktank/en/document/IPOL_STU(2018)604967
https://www.europarl.europa.eu/thinktank/en/document/IPOL_STU(2018)604967
https://www.mishcon.com/upload/files/20%20May%20%202021%20to%20COM%20re%20Resolution%20P9_TA20210256_.PDF
https://www.mishcon.com/upload/files/20%20May%20%202021%20to%20EDPB%20re%20Resolution%20P9_TA20210256_.PDF
https://www.mishcon.com/assets/managed/docs/downloads/doc_3444/17%20Jan%202022%20to%20Commissioner%20Jourov%C3%A1%20re%20FATCA%20debate%20on%204%20July%202018.PDF
https://www.mishcon.com/assets/managed/docs/downloads/doc_3443/17%20Jan%202022%20to%20Commissioner%20Gentiloni.PDF
https://ec.europa.eu/justice/article-29/documentation/other-document/files/2012/20120621_letter_to_taxud_fatca_en.pdf
https://www.govinfo.gov/content/pkg/PLAW-111publ147/pdf/PLAW-111publ147.pdf#page=27
https://eur-lex.europa.eu/eli/dir/2014/107/oj/eng
https://ec.europa.eu/newsroom/article29/items/610127
https://taxation-customs.ec.europa.eu/system/files/2016-09/first_report_expert_group_automatic_exchange_financial_information.pdf

