HONG KONG LAWYER &/&1REM « January 2024

FAMILY LAW

Surrogacy Laws in Hong Kong
- Time for a Change

Based on a recent survey conducted
by the Family Planning Association,
the average number of children per
woman decreased from 1.3 in 2017 to
0.9 in 2022. Like the rest of the world,
Hong Kong is experiencing a declining
birth rate. In response, the government
recently announced a one-off bonus
of HK$20,000 to new parents as an
incentive to have (more) children. Some
politicians have also suggested it is an
opportune time to review our surrogacy
legislation to provide residents with more
assisted conception options.

Given the global trend of declining
fertility, it is worthwhile considering
whether Hong Kong surrogacy laws and
policies should be revisited.

Background

Under the Human Reproductive
Technology Ordinance (Cap. 561)
(HRTCO), surrogacy has been available
for over two decades. However, the
arrangement is rarely entered into as
HRTCO prohibits commercial dealings
in prescribed substances (i.e., gametes)
or participation in commercial surrogacy
arrangements, whether in Hong Kong or
elsewhere. It is therefore only permissible
in Hong Kong to enter into an altruistic
surrogacy arrangement whereby the
surrogate mother will carry a pregnancy
without receiving monetary compensation
from the intended parents.

Local media have recently reported that
traditional family values have put people
off the idea of “renting a womb” to have
a baby but based on the number of
enquiries received by intended parent(s)
who are contemplating or have already
subscribed to overseas surrogacy
arrangements, the writer does not agree
there is less interest in surrogacy. Most
surrogacy arrangements appear to be
undertaken in North America where
commercial surrogacy is not criminal,
and the rights of surrogate mothers are
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readily protected by having their own
legal representation thereby reducing
the risk of financial exploitation.

Parental Rights

To become a surrogate baby’s legal
parents (in place of the surrogate mother),
the intended parents in Hong Kong can
obtain a parental order under section 12
of the Parent and Child Ordinance (Cap.
429). This is, however, only available
to married couples and does not apply
to single or non-heterosexual couples
(even if married overseas). The Court in
considering such applications will need
to authorise and approve surrogacy
expenses in relation to the arrangement.

In the case of intended parent(s) who are
not legally recognised married couples,
one way is to adopt their surrogate child
by seeking the Court’s permission for their
child to be put up for private adoption,
rather than going through the Social
Welfare Department.

To enable the surrogate child to live in
Hong Kong as a dependant, the intended
parent with biological linkage needs to
apply to the Immigration Department for
either a dependant visa or verification of
the child’s entitlement to permanent
residency. If commercial surrogacy is
detected, the Immigration Department
will refer the case to the Police for
investigation even though it won't affect
the application for the surrogate child to
settle here.

Based on the writer’s experience, the
following observations represent the

prevailing attitude of residents wanting
to have children through surrogacy:

Modern societal attitudes: Chinese families
have traditional values on family lineage.
Surrogacy enables one to continue the
family lineage no matter their marital
status or sexual orientation. There has
been a steady increase of enquiries on the
legal process enabling a surrogate child
born overseas to live with the intended
parent(s) in Hong Kong. Even though
the child will be carried by someone
unrelated, this is not a hindrance to the
intended parent(s) (likely because the
child is still biologically related), and
surrogacy remains sought after.

Legal recognition of parental status: There
is a clear reluctance in making court
applications to become legal parents
of a surrogate child as it requires an
applicant to provide all relevant facts
including payments made for the
surrogacy arrangement. Even though
no case has been referred by the Court
to the prosecuting authority in reported
surrogacy judgments, it is still a process
available to the Judiciary.

Police investigation into commercial
surrogacy arrangements: The Police
have been tasked with investigating
commercial surrogacy arrangements
but there do not appear to have been any
local prosecutions (which require consent
of the Director of Public Prosecution).
This could well be owing to difficulties
in gathering evidence by the Police as
persons under investigation inevitably
invoke the right to remain silent. It is




also not possible for the Police to seek
mutual assistance from North American
counterparts as commercial surrogacy is
not a crime there.

Time for reform: It is worth considering
the recommendations of the UK Law
Commission, especially:

e introducing a new pathway to allow
intended parents to become legal
parents of their surrogate child at
birth;

e clarifying the definition of “reasonable
payments” that intended parents can
make to surrogates; and

e if such payments are allowed by the
court, whether this can constitute a
reasonable excuse or lawful reason in
respect of commercial surrogacy.

In the writer’s view, there are still many
people who want to have children in Hong
Kong but who face various difficulties. If
our legislation can be reviewed to enable
a smoother process for recognition of
overseas surrogacy arrangements or even
to relax prohibitions against commercial
surrogacy, this could well be part of the
solution for addressing our declining birth
rate.

- Jonathan Mok, Solicitor Advocate (civil)
& Partner of Karas So LLP
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