
 
 

 

 

 
 

 

 

 

 

 

 

 

 

 

 
FATCA | EU engulfed by a culture of secrecy (also in relation to the CRS) 

On 18 June 2024, a journalist working for Tax Notes – a leading publication that has given extensive 
coverage to the debate surrounding the compatibility of AEOI-Systems (FATCA/CRS) with the 
GDPR (see e.g. here, here and here) – asked the Council of the EU to provide her with access to 
documents relating to the work of the High Level Working Party on Tax Questions.  The request was 
motivated as follows: "I would like to have access to the documents relating to the work on this issue 
of public interest, i.e. how to ensure the compatibility with the GDPR of exchanges of tax information 
with third countries". 

The European Council's response identified a 
number of heavily redacted documents 
(reproduced in the Annex), denying further 
disclosure on the basis that "the Council has to 
strike a balance between the legitimate interest 
in transparency and the need to protect the 
decision-making process". 

An approach to the GDPR based on secrecy is 
fascinating: the measures under discussion 
entail the disproportionate processing of the 
personal data of millions of compliant citizens, 
made worse by insufficient safeguards. This 
has been recognised by the previous European 
Commission, the European Parliament, the EU 
data protection working party and the AEFI 
Group of Experts (see also here). 

The perversity of the Council's approach 
('transparency for them, secrecy for us') was 
highlighted by the European Court of Justice. In 
a decision concerning public registers of 
beneficial ownership, the CJEU confirmed that: 
"the principle of transparency (as it results from 
the EU Treaty) is given concrete expression 
primarily in the requirements of institutional and 
procedural transparency covering activities of a 
public nature and cannot, as such, justify the interference with the fundamental rights to privacy and 
data protection guaranteed by EU law".  As regards access to EU documents, the principle of 
transparency was reinforced in two cases against the Commission that were brought by a Dutch MEP 
and an Irish Professor. 

And yet, in relation to AEOI, EU institutions continue to adopt a Guantanamo-style approach to the 
redaction of documents in circumstances where the previous European Commission agreed with the 
concerns raised by advocates and journalists working in the tax arena. It is time for the EDPB to act. 
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Annex: heavily redacted documents 

https://www.taxnotes.com/tax-notes-live/tax-notes-talk/eus-latest-plan-simplify-corporate-taxation/7hgc8
https://www.taxnotes.com/lr/resolve/tax-notes-international/does-fatca-have-a-general-data-protection-regulation-problem/2d74r
https://www.mishcon.com/upload/files/Hoke%2009-07-2020.pdf
https://www.mishcon.com/assets/managed/docs/downloads/doc_3527/F%20Noseda%20-%20EU%20Plays%20Politics%20with%20Fundamental%20Rights.pdf
https://www.asktheeu.org/en/request/gdpr_and_tax_eoi_with_third_coun#incoming-54974
https://www.asktheeu.org/en/request/gdpr_and_tax_eoi_with_third_coun#incoming-54974
https://www.asktheeu.org/en/request/14679/response/54974/attach/4/24%201852.fr.lam.pdf?cookie_passthrough=1
https://www.asktheeu.org/en/request/14679/response/54974/attach/5/24%201852.zip?cookie_passthrough=1
https://www.asktheeu.org/en/request/14679/response/55618/attach/2/Letter%20reply%2025.c.01.24.pdf?cookie_passthrough=1
https://www.asktheeu.org/en/request/14679/response/55618/attach/2/Letter%20reply%2025.c.01.24.pdf?cookie_passthrough=1
https://www.mishcon.com/download/letter-to-dapix-re-data-transfers-to-the-us-fatca
https://www.mishcon.com/assets/managed/docs/downloads/doc_3370/27%20Sept%20to%20COM%20re%20substantive%20response%202.PDF
https://www.mishcon.com/assets/managed/docs/downloads/doc_3370/27%20Sept%20to%20COM%20re%20substantive%20response%202.PDF
https://www.europarl.europa.eu/RegData/etudes/IDAN/2022/734765/IPOL_IDA(2022)734765_EN.pdf
https://ec.europa.eu/justice/article-29/documentation/other-document/files/2012/20120621_letter_to_taxud_fatca_en.pdf
https://ec.europa.eu/justice/article-29/documentation/other-document/files/2012/20120621_letter_to_taxud_fatca_en.pdf
https://taxation-customs.ec.europa.eu/system/files/2016-09/first_report_expert_group_automatic_exchange_financial_information.pdf
https://taxation-customs.ec.europa.eu/system/files/2016-09/first_report_expert_group_automatic_exchange_financial_information.pdf
https://ec.europa.eu/newsroom/article29/items/610127
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-11/cp220188en.pdf
https://curia.europa.eu/jcms/upload/docs/application/pdf/2022-11/cp220188en.pdf
http://access-info.org/wp-content/uploads/csl-sj-postintveld-st11788.en14.doc
https://www.mishcon.com/assets/managed/docs/downloads/doc_3370/27%20Sept%20to%20COM%20re%20substantive%20response%202.PDF
https://www.mishcon.com/assets/managed/docs/downloads/doc_3688/28%20Sept%202023%20to%20EDPB%20re%20its%20response%20to%20MEP.pdf


 
 

 

 

 
 

 

 

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

 

Here is the agenda – for the actual discussion, see the heavily redacted documents on the next few pages 
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Useless content 
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