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‘May you live in interesting times’ is the English
translation of an ancient Chinese proverb and curse.
Nobody can deny that things are ‘interesting’ but we
see this as a time of new challenges and opportunities
both for our clients and for ourselves. We have
focused on some of these in our round table
discussion which is featured on pages 6 and 7. The
Firm as a whole continues to flourish having taken on a record number
of new recruits during the last two years. Many of these have been in
our Real Estate Department which now accounts for 25% of our
business overall. Some of our new colleagues appear in Mishcon People
on page 11. We will in the next few months be welcoming further new
joiners in real estate litigation and a specialist residential team. We are
particularly delighted to have made up commercial real estate assistant
John England to partner earlier this year, see Mishcon People, page 11.
The Firm has been recognised as being a great place to work, having
been nominated one of the Sunday Times Best Companies to Work
For 2008 and coming in at number 65 in the listing of the UK’s
top employers.
I hope you enjoy this edition of Property Matters! and look forward to
working with you all in the months ahead.
Nick Doffman
Head of Real Estate
nick.doffman@mishcon.com
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Real deals

REAL DEALS
A selection of deals the real estate team
has advised on over the last year.

Mishcon de Reya advised the
shareholders in the Winston
Group and the William Pears
Group on the transfer for £167
million and refinancing with
HSBC of a real estate portfolio
comprising over 100 petrol
filling stations.

Advised internationally
renowned events venue manager
Earl’s Court and Olympia
Venues, on the sale of 50% of
the event and exhibition business
and surrounding land to Liberty
International subsidiary Capital
& Counties, in a deal that valued
the business at around
£380 million.

Premier Diversified
Property Fund has been
active with transactions totalling
£350 million. The string of
deals include the acquisition of
the Junction One Retail &
Leisure Park, Leicester Road,
Rugby from Standard Life for
£36 million.

Bank of Ireland were advised
by our Property Finance Group
on a £151 million residential
development club facility for City
& Docklands Property Group.

“The strength and depth of Mishcon de Reya’s
transactional team is impressive. Their deal
management was of particularly high standard and
was key in maintaining control of the many
commercial and technical transaction-specific
aspects of the deal.”

Consolidated Developments
entered into a Development
Agreement with the Secretary of
State for Transport facilitating the
redevelopment of Tottenham
Court Road Underground
Station and the new Crossrail
Interchange and the subsequent
redevelopment of the
Consolidated Developments St
Giles site, subject to planning.

Spokesman for the Caledonian Operating Company Limited

Advised developer
Londonewcastle on the
purchase of a number of site
acquisitions including a riverside
residential block at Dollar
Bay, E14 and its subsequent
redevelopment and purchase
of a site in Shoreditch for
major redevelopment.

Helical Bar plc has
continued to focus on the
purchase and development of
sites for retirement homes.
These include Topsham Road,
Exeter for development as a
retirement village.

In our first transaction for
Blackfriars Limited, we acted
on the £90 million acquisition
from Land Securities of a major
redevelopment site at Blackfriars
Road, SE1.

Advised the Caledonian
Operating Company Limited
backed by the HBOS Banking
Group on its acquisition of the
landmark Caledonian Hotel in
Edinburgh from the Hilton
Hotels Group for a consideration
of £51.7 million.

AIM listed client London Town
plc acquired GRS Inns Limited,
the managed pub operator.
The acquisition adds 60
unbranded leasehold pubs
operated by GRS to the
existing 222-strong London
Town portfolio.

Matterhorn Capital continued
to focus on high end Central
London residential development
with the purchase of a site at
St Edmunds Terrace NW8 for
£41 million and the sale
of former British Land HQ
at Cornwall Terrace for
redevelopment. These were
acquired in conjunction with
the Cooper Group.

O&H Properties has added
further Mayfair investments to
its Central London portfolio
including Broughton House,
Sackville Street, Mayfair.

“First rate service and
spot-on commercial
approach.”
Spokesman for O&H
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Don’t gamble at the arbitration casino

Conventional wisdom has it that arbitration is cheaper, quicker and
better than the courts. Think twice says Daniel Levy.
Arbitration always seems like such a good idea for resolving
property disputes. However, this is not always the case with the
notable exception of rent review arbitration, or possibly a PACT
(Professional Arbitration on Court Terms) arbitration involving a
Landlord and Tenant Act 1954 rent dispute. Arbitration seems to me
to be an ill-suited alternative to the modern CPR-led Court Service
and parties should pause for thought before including a wide-ranging
arbitration clause.
Let us look at each of the supposed ‘advantages’ in turn:

CHEAPER?

I recently sat in a suburban high street office awaiting our Arbitrator,
who had summoned the parties to a directions hearing. Both parties
had begged the Arbitrator to hold the hearing by telephone – an
almost invariable practice in the County Courts these days. He
refused – too much disagreement between the parties. One side’s
lawyer had to travel a 160 mile round journey to attend in person, the
other had to mark most of the afternoon out of his diary. The hearing
lasted twenty minutes.
In another example, the parties had found themselves with a surveyorvaluer arbitrator, who had to construe some depressingly ‘interesting’
clauses in a sale and purchase agreement. He decides he wants a legal
assessor, and went to a sensible and fashionable Silk, who decided,
perfectly properly, that he had better have a hearing. This meant the
Arbitrator and his assessor cost more per hour for that hearing than
all of the other professionals in the room put together. Then, of
course, they both charged for writing the Award.
Let’s never forget that the Judge is free and even with the recent fee
increases, the courts are very competitively priced and the Judge does
not charge you twice if he needs help writing the judgment. It is often
much slower and there is very little the parties can do about it.

QUICKER?

Let’s take an example. You have a dispute (it does not matter what
about) but in which you need to have the matter determined quickly
and the other side know that. Suppose also that the agreement
which is the subject matter of the dispute has a mandatory
arbitration clause. Your opponent can have a good laugh now. You
send a ‘proper’ letter before action, but why should he reply? No
protocol binds him and, to be frank, most surveyor-arbitrators do
not have what it takes to penalise that sort of conduct in costs. Let’s
take another example: say the draftsman of whatever agreement is
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subject to the dispute has an intricate
timetable for proposal and counter-proposal,
cooling off and reflection periods, suggestions and
counter-suggestions for arbitrators and, finally, an application to the
RICS President himself. You are lumbered with arbitration and a
court usually won’t hear you without a compulsory arbitration
clause. If you have a very good reason to rush off to Court, you can
do so. You might risk having to explain why you did what you did,
but at least the case is rolling. But if the arbitration clause binds you
to some lengthy, cumbersome machinery, bound you are.
Take yet another example. It’s summer but you need an order to
compel compliance with a direction ahead of a September arbitration
hearing. If the Arbitrator happens to be on a cruise for three weeks
that’s just tough! Of course, if you were in Court, the District Judge
or Master would be there. They might even be pleased to see you!
In cultural terms, it appears that too many arbitrators see it as their
job to promote consensus. This is laudable, but dispute resolution is
an adversarial exercise, not a game of ‘happy families’. Too often do
arbitrators, with the objective of being ‘fair to both parties’ shy away
from imposing a brisk timetable for moving the matter forward.
Court timetables are not set for the convenience of the parties, but
for the fair administration of justice – which means as quickly as
practicable, balancing the interests of all parties. The same cannot be
said for arbitration.

BETTER?

This is perhaps the crunch argument. It must be better, goes the logic,
to have a property professional decide rather than a judge with no
property experience. This is right, if fortune delivers you a judge
without the right background. I have certainly seen a hunted look in
the judicial eye when the expert is on his third go at explaining what a
residual valuation is. But, with the increasing expertise available, the
inexperienced judge is not now as common.
Even if it is ‘the wrong judge’, you still have a much easier route to
appeal than under the Arbitration Act. And even the wrong judge is
still a judge, skilled in doing his
or her best to be guided by
Counsel and the experts into
taking a decision on the
evidence before the Court. And,
you never know, the judge might
actually get the right answer,
rather than coming up with
Daniel Levy
something suspiciously close to
daniel.levy@mishcon.com
‘splitting the difference’.

When the levy breaks

WHEN THE

LEVY BREAKS!

The Community Infrastructure Levy (CIL) is
proposed as a replacement for the much
criticised proposal for Planning Gain
Supplement. It is a charge that may be
imposed upon landowners who seek to
develop their land. The purpose of the CIL
is to contribute to the costs of the
infrastructure needed to support the
development of an area. Its aim is to ensure
that such costs are at least partly met by
landowners who have benefited from it.
documents and processes will
be used to assess this. The
British Property Federation
(‘BPF’) and the Home Builders
Federation (‘HBF’) have
sensibly called for the Planning
Bill to specifically state that the
CIL will be derived from the
Local Development Framework.
The BPF has stated that it “is
essential, rather than ideal,
that the charging of the CIL is
embedded in the development
plan process.”

The application of the CIL is set
out in the Planning Bill which is
due to go for its third reading in
the House of Commons shortly.
Draft regulations setting out the
finer details are expected to be
published this autumn with the
CIL itself being introduced next
spring. Earlier this year, the
Department for Communities
and Local Government issued
its guidance on how the CIL
will operate.
There is no obligation upon local
authorities to introduce the CIL,
so we may find them continuing
to use section 106 Agreements
to recover contributions rather
than introduce the CIL,
particularly if the Regulations
place rigorous requirements
upon them to justify the level
of the CIL.

■

How will the CIL
be calculated?
■

Participating authorities will
have to draw up a list of
infrastructure projects in their
area, cost them and work out
what contribution each
development should make. At
the moment, it is not clear what

■

Regulations will include
provisions for determining the
amount of the CIL to be paid.
The local authority may make
reference to the likely increase
in land value arising from the
grant of planning permission in
order to reflect the viability of
development in the local area.
The BPF has stated that
“placing an emphasis on land
value increases/distorts the
intended purpose of the CIL”
which is mainly to raise funds
for infrastructure. However, it
is arguable that an assessment
method that ignores land value
could put deprived areas at a
further disadvantage
The CIL should only cover

infrastructure projects which
are likely to facilitate, enable or
mitigate the impact of
development and should
prioritise infrastructure likely
to make the biggest contribution
to enable development to take
place sustainably. The
Government has stated that
the CIL can cover local facilities
such as schools, parks, health
centres, good public transport
and flood defences. However,
the Government believes that
the CIL should not be used for
general local authority
expenditure nor to remedy
pre-existing deficiencies in
infrastructure provision.

When will the CIL
become payable?
■

The CIL will become payable on
commencement of development

■

The landowner will be
the person responsible for
paying the CIL

■

The amount of the CIL will be
determined at the point
planning permission becomes
fully effective. A drawback for
developers is that it will be
difficult to calculate the
amount of the CIL payable
when buying a site

■

The Government is minded to
propose that a failure to pay
the CIL could result in a legal
requirement to halt development.

anticipated that section 106
Agreements will focus on nonfinancial, technical or operational
matters including site specific
impacts that require mitigation
(including affordable housing) to
make the development
acceptable. Regulations should
make clear which types of
infrastructure items can be
recovered through the CIL and
those matters that can be
addressed through a section 106
Agreement in order to avoid
confusion and the potential for
double charging.
The CIL will go a considerable
way in overcoming two key
criticisms of the current system,
firstly that there is massive
inconsistency on contributions
sought from developers. Secondly,
the uncertainty that currently
surrounds obligations required in
section 106 Agreements.
Developers should consider
building into their development
agreements provision for
adjustment of purchase price to
reflect the possible future
imposition of the CIL.

Oliver Goodwin
oliver.goodwin@mishcon.com

End of Section 106
Agreements?
Where the CIL is required there
may also be a requirement for a
section 106 Agreement, which
should complement rather than
duplicate the CIL. It is

Jade Bale
jade.bale@mishcon.com
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Interview with Nick Leslau

INTERVIEW WITH

NICK LESLAU

In his stylish Cavendish Square office selfconfessed ‘deal junkie’ Nick Leslau shared
with Susan Freeman some of the pivotal
moments in his property career to date.
We are fortunate that Nick
Leslau described as ‘one of the
savviest investors around’
decided to switch his degree
from German to estate
management since we may
otherwise have been deprived of
one of our most innovative and
prolific property dealmakers.
Always financially ambitious,
which he puts down to
insecurities, his career took off in
1982 with an introduction to
Sam Rosen, founder of Burford, a
small ground rent business. They
began buying commercial
property and at just 25 he was
joint MD. In 1987 they floated
and shortly afterwards Nigel
Wray reversed his
assets into the
company. With
immaculate timing
they liquidated their
portfolio in 1988/9
and were well
positioned for the
ensuing recession.
At the time the
sale seemed
premature but
just a few
months later
they were
heralded as
geniuses. This
explains the
self-deprecating
quote
attributed to
Leslau: ‘I made
money by selling
too soon!’ Over
the next 10 years
Leslau and Wray
built Burford into a
£1 billion business
but for Leslau, a selfconfessed ‘deal junkie,’ big
was not necessarily
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beautiful and hankering after new
challenges he left in 1997 to start
Prestbury. Leslau is clear that his
best career decision was joining
Burford and so starting his 20
year partnership with dealmaker
Nigel Wray who he credits with
making him see property ‘in an
earnings rather than assets way.’
He also greatly values his close
relationship with agent
extraordinaire Franco Sidoli who
is ‘like a brother.’ In fact, Leslau
immediately spotted the
potential when Franco started
his agency, offering £300k for a
third of the business and they
came close to a deal. Although a
more recent acquaintance,
entrepreneur Tom Hunter has
also been ‘a hugely relevant
relationship.’

‘a lot is luck but there were
some tell tale signs. Why would
you be offered a 100% mortgage
or 100% loan to value? It just
doesn’t make sense!’ But the
groundbreaking deals continue.

There has been the occasional
low point. Leslau still regrets
signing up Japanese virtual reality
entertainment group Sega World
as Trocadero anchor tenant.
Expectations were so high but it
attracted few visitors. Although
Burford made money on the
property, for Leslau personally
‘it was still a horrible moment
since it was very public.’

With three sons aged 10, 16 and
20, time out is divided between
family and Saracens rugby club in
which he has an interest. Leslau
acknowledges that unless they
have access to funding, property
is tricky for youngsters to get
into today. And of course
property has become much
more empirical and less (as he
puts it) ‘fag packet’ and Leslau
exclaims, ‘I like fag packet!’ For
him property is the culmination
of a series of intuitions. He
looks at a building and decides if
he likes it and whether it has a
long-term future. He admits he
still does the ‘fag packet’ and his
team do the detailed analysis.

Leslau remains, as he puts it,
‘mega ambitious’ – in fact
‘strangely more so than 10 years
ago.’ He suggests his grey hair
has imbued him with a sense of
balance, making him more
focused. He admits to having
previously been scattergun in his
approach, citing the Ian Shrager
hotel joint venture, and acquiring
the rights to Noddy as examples
of what he laughingly refers to as
his phase of ‘diworsification.’
Leslau is certainly fearless –
memorably the only hot-blooded
male delegate at a BPF
conference some years ago
prepared to take up the
challenge to accompany me to
the legendary nightclub, Revenge,
the gay cathedral of Brighton!
Today, as we weather another
downturn, Prestbury’s sale of its
regular property stock some 18
months ago, was once again seen
as premature but now seems
eminently sensible. Leslau claims:

A recent synthetic derivatives
transaction with Swiss Re bought
him exposure to thousands of
equity release units with an
average tenant age of 82. In
effect, this is a £234 million bet
that will pay off if UK house
prices rise in value over the next
10 years. With our limited
housing supply weighed against a
requirement for new homes and
with local authorities inflating
costs by competing with each
other to be ‘greenest’ Leslau
reckons this is a good deal.

Today Leslau believes ‘we may
be sitting on a knife edge.’
He counsels that now is the time
to be level headed and the banks
in particular mustn’t lose their
nerve. But, with the amount of
available equity that needs to find
a home, he’s certainly not
throwing himself off Beachy
Head, commercially speaking.

Susan Freeman
susan.freeman@mishcon.com

Virtual worlds

VIRTUAL

WORLDS

Virtual worlds are being widely heralded as the most significant new
business tool since the advent of the internet. The market leader,
Second Life, is described by its operators, Linden Lab, as a ‘3D virtual
world created by its residents.’ Upon entering the world, you are able to
create fictionalised characters and Linden Lab says that ‘you will discover
a vast digital continent, teeming with people... and opportunities.’ Real estate
is at the heart of virtual worlds, with the opportunity to build real
estate being core to the Second Life offering.
So what attractions do virtual
worlds hold for businesses
and for those in the real estate
sector in particular? Businesses
are increasingly recognising the
commercial value of reaching
an audience of millions of real
life users through their
participation in Second Life (or
‘inworld’ as the concept is
known). Many such businesses
build replica (or even different)
presences inworld. When it
comes to those in the real
estate sector in the real world,
retailers from luxury brand
owners through to those in the
high street have established a
presence in Second Life. That
presence enables them to
demonstrate their offerings
inworld, with the expectation
of boosting brand value and
sales in the real world. Virtual
shopping centres and virtual
buildings (both residential and
commercial) exist in Second
Life. Property developers can
take advantage of the
opportunities offered by Second
Life, by showcasing their new
developments inworld and
exploiting the other marketing

opportunities that Second Life
affords them.
But there are parallels with the
real world. It is not plain sailing
to acquire prime real estate in
Second Life. In order to build a
shopping centre or commercial
development in Second Life,
businesses still have to earn
enough Linden Dollars (Second
Life currency), find the right land
to acquire and negotiate the
right deals. They then have to go
on to fit out, rent or sell their
properties just as they would in
the real world, in return for yet
more Linden Dollars. In practice,
real world businesses have to
dedicate the right time and
resources to Second Life activity
in order to build a significant
inworld presence (and this
means that many businesses
employ a number of real life
technicians and other personnel
in order to achieve their business
objectives inworld).
There are also some surprises in
Second Life. As residents
inworld have the right to go
anywhere and can choose their

own fictionalised form (from
sophisticated businessman to a
dragon or fairy), you may find
surprising comments made by
strangers at your business
meetings or some surprising
visitors to your building, should
one of the fairies or dragons
decide to pass through.
But virtual worlds do not stop
at Second Life. As virtual worlds
receive wider recognition in
the business community, many
businesses recognise the
potential in creating their
own virtual world. It will be
interesting to see how far those
in the real estate sector embrace
the opportunities that flow from
virtual worlds in the months and
years to come.

Kiran Sandford
kiran.sandford@mishcon.com
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‘‘

DISCUSSION

FEATURE

Property is cyclical and many of us have been through
previous downturns. Here, some of our real estate and
corporate recovery partners discuss how the current
economic climate is affecting their practice areas and
impacting on their clients’ businesses.

‘‘

Nick Doffman: One of the
features of the current market
is the mismatch between
vendor and purchaser expectations. Coupled
with the ‘credit crunch’ this is creating a
period of inactivity and a significant drop in
deal flow. Many of our clients are continuing to
focus their attention on overseas property
opportunities. We can certainly play our part
in these transactions and frequently act as
project manager where we can add value and
ease the process by interfacing between our
client and the appointed overseas lawyers. Our
clients appreciate that our independence as a
firm is an advantage in enabling us to ‘hand
pick’ the very best specialist lawyers in each
jurisdiction in which our clients operate rather
than being bound to a particular network. We
continue to be active for inward investors
drawn by more favourable yields in the UK.
Many of these are from resource-rich countries
such as Russia and the Middle East. Some of
these investors are drawn by UK trophy assets
and others by the benefits of leveraging UK
based finance against UK based assets.

Daniel Lipman: There is certainly no
shortage of capital – we are acting for investor
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clients setting up opportunity funds and many
who had left the UK market for more
attractive yields overseas are now poised to
make a return. One of the trends we are
seeing is buyers finding it too risky to leave it
until after exchange to enter into funding
agreements, even if final credit approval has
been obtained prior to exchange and even
where they have long term relationships with
their bankers. Increasingly clients are
exchanging contracts simultaneously with
bank facility agreements and we ensure that
all conditions precedent to drawdown
(especially those involving third parties) are
satisfied or are ‘satisfiable’ at exchange.
Basically, clients are doing everything they can
to avoid giving the banks any ‘wriggle room’.
Even then, some standard facility agreements
contain ‘market change’ provisions allowing
funders to withhold funds even at the
eleventh hour if they perceive ‘in their
absolute discretion’ that the market has
changed unfavourably. This has led to some
buyers requesting exchange on a ‘subject to
finance’ basis, entitling them to pull out if
their funders do not deliver for any reason.
A properly advised seller will appreciate that
this really amounts to no more than an

option in the buyer’s favour. If nonetheless a
seller is prepared to proceed on this basis, he
must ensure the buyer’s facility agreement is
in place, being mindful of any ‘market change’
provisions it contains and having made
absolutely sure that all conditions precedent
can be satisfied. The easy solution (other
than, of course, to pay cash!) is to exchange
and complete simultaneously. This is often
unfeasible though particularly in cases
involving forward-purchase arrangements or
conditional contracts. I am frequently being
asked if our bank clients are still lending.
They are, but debt is now much more
expensive in terms of margins and
arrangement fees and loan to value ratios
have really tightened too.
Matthew Lindsay: So far as our banking
clients are concerned we are aware that the
requirements of their credit committees are
becoming increasingly stringent and they are
less inclined to take a view. Whilst many banks
appear to be open for business, the
transactions tend primarily to be relationship
driven with the banks concentrating on the
refinancing of loans for existing customers
rather than new business. In some cases banks
are trying to exit sectors enabling other banks
to come in and take over the debt. Some of
our bank clients are considering taking over
properties the subject of failing loans so they
can hold them at cost and so avoid further
write downs. We are dealing with many more
enquiries from bank clients on restructuring
issues and in particular how to deal with
covenant breaches.

Susan Freeman: And of course we are
speaking to our bank contacts and clients on
a more frequent basis to see who is lending
and on what terms so we are able to play a
more proactive role in finding the best
funding for clients.
Alan Spiers: In terms of development we are
very busy on existing schemes where clients
are committed to the ongoing process as part
of larger scale projects that are being put in
place. Echoing Daniel’s comments, anticipating
funders’ requirements has become even more
key than ever in this climate, and the benefit
of having predicted these in tailored
agreements (both development and funding) is
paying dividends. Acquisition of new sites is
tempered by the view, as in investment
property, as to whether now is the time to
buy, or wait for prices to fall further.
Ian Paul: I think the line between investment
and development clients remains blurred and
will probably stay that way. We continue to be
active on development projects aimed at adding
value for our traditional investment clients.
Many of the deals we see are complex. Across
the board we are able to maximise value for
clients by staying ahead of the game in our use
of tax planning. Interestingly and as a general
theme, we are seeing an increasing number of
hotel deals both in the UK and overseas.
James Garton: Yes, there is no doubt that the
hotel sector is bucking the general trend.
Business fundamentals for the higher and lower
ends of the hotel market are still comparatively
good. Only in the mid range do things seem
less buoyant. We are seeing demand for space
from the budget hotels remaining particularly
high as they seek to protect and extend market
share. A number of budget hotel developments
are coming through to us with many more in
the pipeline. In London, the staging of the
Olympics is providing an added incentive. As a

result, demand for development sites with new
build opportunities and existing vacant office
buildings that can be converted to hotel use
remains strong. There is less transactional
work at the higher end of the hotel market but
we are still advising on refits and rebrandings as
those high-end hoteliers seek to improve their
offerings. Our hotels team, experienced in the
UK and internationally, expects the position to
remain fairly robust for the foreseeable future.
At a time when retailers in particular are
finding the going tough, investors are seeing
hotels as an alternative opportunity. What we
find, however, is that they often lack the
necessary expertise or connections to make
hotels a viable alternative in their investment
portfolios. This is where we can have a role.
Susan Freeman: Transactionally, there is
generally less volume and although we have
some substantial deals the mismatch between
seller and buyer expectations Nick mentioned
means an increased likelihood of a price
negotiation prior to exchange. Conversely our
contentious real estate groups are extremely
busy dealing with a huge volume of property
dispute litigation, a clear sign of the times and
our client seminars on insolvency issues are
oversubscribed. Clients are requesting good
commercial and strategic advice in dealing with
the problems arising from increasing number
of insolvencies. We included litigators in our
MIPIM team this year, which has proved
productive since they were in great demand.
Dan Levy: Yes we are busy. Insolvency and
tenant default is on the up. In my view the
key issue for clients in this climate is to move
quickly and assertively; to know your rights
and options and push for them, hard. Add to
that an experienced and aggressive legal team
and you can soon get the upper hand.
Whether it is dealing with administrators,
original tenants or current tenants in
difficulty there is no point sitting back and

waiting for events to dictate what you do, but
equally no point in creating hot air for the
sake of it. What is important is having the
experience, rigour and commercial focus to
set upon an achievable objective and then use
all the tools in the litigation box to put them
into effect, quickly. Never make a threat that
you cannot and will not carry out. We have
seen a significant increase in complex
litigation across the board, including
professional negligence, partnership and joint
venture disputes and substantial dilapidations
work where we have particular expertise.
Danny Davis: Also, in my experience, it is
important to ensure that your tenants
understand that, as far as their creditors are
concerned, you are always at the head of the
queue. That means, as Dan says, you have to
move quickly and firmly, whenever you
believe that a tenant is not making rent
payments promptly. It is also critical that you
examine all of your lease documentation, in
the event that a tenant goes into insolvency,
to see if there might be any other liable
parties, e.g. original tenants or guarantors.
On new lettings, pay extra attention to your
security to avoid future problems.
For instance we are now advising
that guarantors should ideally be
joint tenants from the outset.

’’

This discussion will be featured on our website.
If you wish to discuss any of the comments in
this section, please contact:
nick.doffman@mishcon.com
danny.davis@mishcon.com
susan.freeman@mishcon.com
james.garton@mishcon.com
matthew.lindsay@mishcon.com
daniel.levy@mishcon.com
daniel.lipman@mishcon.com
ian.paul@mishcon.com
alan.spiers@mishcon.com
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Real estate in India

REAL ESTATE IN

INDIA

At a time when the UK and the US property markets are suffering a downturn, the Indian real
estate sector appears to be galloping ahead with some impressive statistics.

The real estate sector is now
India’s second largest employer
(agriculture being the first) and
contributes 5% to India’s GDP.
To put this in context, the size of
the Indian real estate sector is
currently £24 billion and
estimated to grow to a
staggering £70 billion by 2012.
A major factor in the success to
date, and the prediction, is the
high level of new foreign
investment as a result of the
relaxation of the Foreign Direct
Investment rules and the
emergence of the previously
non-existent mortgage industry
in India. Indeed through our
extensive connections in India
we have been able to effect
introductions for a number of
our clients who are already
testing the waters either through
direct investment or funds.

The impact has largely been on
residential development where it
is anticipated approximately 67%
of foreign investment will be
made. The fast moving pace in
the Indian real estate market has
meant that investment in Tier I
cities such as Delhi and Mumbai
has slowed down, steering
investors towards Tier II cities
such as Pune and Banglore and
Tier III cities such as Mysore and
Kochi where there are lower
base costs meaning higher
returns for investors. The
government backing for projects
that benefit urbanisation, which
is necessary for Tier II and Tier III
cities, is always an added bonus
for investors.
Although to date residential
development appears to be the
preferred option, the commercial

sector is likely to be more
lucrative going forward. There has
been a huge rise in demand for
retail space due to the arrival of
global retail giants such as Walmart,
Carrefour and Tesco as well as high
end luxury designer brands who
are already making India’s shopping
malls a more exciting prospect.
The statistics in this article were kindly
provided by KPMG.

MOVING IN: Global brands such as
Walmart, Carrefour and Tesco are arriving
in Indian shopping malls.

Is the success of the Indian real estate sector too good to be true
and will it continue?
The predictions above suggest that the boom is set to continue. However, for investors, whether local
or foreign, it is of course a matter of controlled risk. Whilst India is an exciting prospect for foreign
investors, it is still fairly new and there are pitfalls in investing in real estate in India that investors
should be aware of. Some of these are highlighted below.
■

■
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A high percentage of land holdings in India
do not have clear title or ownership, hence
land is usually sold off market. Land is
typically held by individuals/families and this
restricts organised dealings and sometimes
hinders transfer of title
Direct foreign ownership of real estate is not
permitted. Investment is only possible in
shares and convertible instruments of the
company owning or developing the real estate
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■

Stamp duty on transfers of property is as
high as 12% (or more in some states) and
the stamp duty rates are applicable for
all transactions

■

Buyers have to comply with and operate
within strict legal and regulatory parameters

■

Repatriation of income is based on
availability of accounting profits and not
positive cash flow.

Kamal Rahman
kamal.rahman@mishcon.com

Kirpal Kaur
kirpal.kaur@mishcon.com

Hotel check-in

HOTEL
CHECK-IN
With returns on commercial property in the UK at their lowest level for years, the hotel sector
remains, by contrast, resilient. As reported earlier this year, Savills is forecasting for the period
2007 to 2011, annual returns from the hotel sector of 8.4% compared to 6.7% for all UK
property sectors. In a market of falling yields and ever increasing interest rates, returns like these
are making alternative asset classes such as hotels, an attractive proposition to many investors.
To an extent, the strength of the
hotel sector in the UK has been,
and continues to be, fuelled by a
global investment in tourism and
hospitality generally - especially
in developing regions such as the
Middle East and India. Out of
this, there has been a significant
expansion in the number of
brands – particularly at the
budget and mid-tier levels – and
a period of consolidation and
restructuring amongst some of
the larger hotel groups.
Investors are keen to capitalise
on these global trends and we
have seen investors from the
developing regions looking for
opportunities in the UK as well
as UK investors seeking
opportunities in other parts of
the world. Mishcon de Reya has
been active in this area over the
last few years acting on both
domestic and international hotel
transactions for diverse clients.
The growth of the hotel sector
as a distinct asset class - and its
increasing attraction to investors
- are also the result of other
factors. There has been a trend
amongst hotel operators particularly at (but certainly not
limited to) the higher end of the
market - to divest themselves of
their properties and to focus on
operating their businesses. So, in
addition to more traditional
hotel sale and leaseback
transactions, we have seen a
proliferation of opco/propco

structures where the operating
side of the business is hived off
into an operating company
(‘opco’) and the real estate
interest in the hotel is
transferred to the property
owning company (‘propco’).
The structure can take a variety
of forms.
Although opco/propco
structures are perhaps falling out
of favour (most notably in the
securitisation market where
whole-business appears to be
favoured over opco/propco
securitisation because of falling
property values), this trend is not
altogether prevalent in the hotel
sector. This may be due in part
to the tax advantages that the
structure can provide particularly
where investor and propco are
offshore. Also hotel operators
prefer to concentrate on what
they do best: namely, operating
their hotel businesses.
Private equity firms are
particular adherents of the opco/

propco structure. Typically, the
private equity firm acquires the
whole of the hotel business and
separates the operating business
from the property owning one.
Propco then leases the property
to the operator of the business,
opco. The resulting structure
makes it easier to raise higher
levels of finance secured on the
hotel property because propco
receives the rental income
stream but is removed from the
operational side of the business
and the inherent risks associated
with it. Opco can run the
business itself or appoint a
branded or franchised operator
to do so for it. The structure
also allows the private equity
firm to realise a return on its
investment by selling propco or
transferring the hotel property
to an investor subject to the
opco lease.
A further attraction of hotel
investment is the abundant
demand for new stock. There is
no shortage of guests seeking
good quality accommodation and
increasingly punters are choosing
brand over other factors. This
strong consumer demand means
that competition amongst
operators for new sites is often
intense. With comparatively
strong rental levels and many
operators prepared to take leases
with terms in excess of 30 years,
hotel development remains
attractive. Our hotel developer

clients and operators have
become more creative: in
addition to new builds and
refurbishments, they are
converting existing building stock
into hotels. Hotels are also
playing an important role in mixed
use and urban regeneration
schemes, where they are often
integral to planning masterplans
as they sit well with other uses
including residential, office,
restaurant and leisure.
The storm clouds may be
gathering over the UK property
sector in general but, for the
moment at least, the hotel sector
appears to be the ‘silver lining’.
Let us hope that it continues.

James Garton
james.garton@mishcon.com

Ian Paul
ian.paul@mishcon.com
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Fraud in the property world

LOOKING BACK AT 2007
& FORWARD TO 2008/9
Beginnings and endings are always traumatic. Whether it’s birth and death, marriage and divorce
or commencing and liquidating a business. Economic cycles are no exception. The end of a
boom cycle contains all the ingredients of a cyclone. The beginning of a bust cycle is the fallout
from the cyclone’s first strike with business owners and employees alike in a panic but too
shocked to know what to do for the best.
Fraud, albeit perpetually present,
increases exponentially in times
of trauma, going into frenzy
whenever extreme conditions
prevail. This is because the main
stabilising force that guides and
controls the way humans behave,
what I call the ‘moral compass’,
gyrates uncontrollably and causes
people to behave in ways that
they would not normally
consider acceptable or honest.
Over the last 12 to 18 months we
have seen the tail end of a boom
cycle. As with every boom cycle,
this one has created its own
flurry of mortgage/over valuation
frauds that have hit the headlines
and the courts e.g. Dunlop
Haywards. Once a trend of land
price rises emerges, the virtually
insatiable appetite to acquire, lend
on, rent and develop real estate at
any price sets in. This creates the
ideal conditions for fraud. The
professional fraudsters know that
developers and lenders are so
preoccupied with ‘securing the
deal’ that they will take risks. The
opportunistic fraudster (which in
my humble opinion accounts for
about 80% of us) sees the risk of
being caught as reducing, the
benefits of committing a fraud as
increasing and justifies his
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behaviour as being ‘savvy business
practice that everyone else is
doing anyway’. In other words
the ‘moral compass’ of the
floating 80% of opportunistic
fraudsters stops working.
The thing that I believe
differentiates this particular fraud
cycle is the increasing involvement
of fraudulent professionals, using
their professional status to create
and perpetuate fraud. In some
cases an unholy alliance of
crooked valuers, lawyers,
accountants, surveyors, mortgage
brokers, bankers as well as buyers
and sellers have created the
‘perfect mortgage fraud’. Perfect,
until prices start to drop and
banks start to realise they’ve
been stung.
The other type of property fraud
that has been gaining steam and
notoriety over the last 12
months is ‘deal theft’ of the kind
alleged in J.D.Wetherspoon v Van
de Berg. This is not new, as
stealing business opportunities
has always been part and parcel
of the business world, property
or otherwise. The availability of
basic and inexpensive forensic IT
skills allows companies to detect
deal theft, report it and take

aggressive action to obtain
compensation. The Courts
have been increasingly willing
to assist victims of deal theft,
readily granting far-reaching
search, seizure, and asset freezing
orders where necessary to
protect businesses.
As land values increase
dramatically, the prospect of
being able to commit just one act
of fraud in order to set oneself
up for life increases
proportionately. So the
temptation to err increases and
the ‘moral compass’ collapses.
When you add to this equation
an employment market place
that is increasingly fluid, you have
a recipe for fraud which is
irresistible to the weak-willed.
Conversely, companies who may
not have previously deemed it
worth taking action against deal
theft, now realising that they have
been deprived of millions of
pounds of lost profits, are taking
more aggressive action to
recover their losses.
What then for the remainder of
2008 and 2009? Clearly, it must
get worse before it gets better.
Frauds come to light in a bust

cycle because businesses have
time to focus on risk
management and their very
survival will be threatened by
failure to address fraudulent
misconduct. Add to this the
incredible pressure on the ‘moral
compasses’ of those who risk
losing their livelihood during a
bust cycle. Add a healthy dash of
an entire generation who have
never seen a bust cycle and don’t
have the experience to prevent
or detect fraud. Set this in the
context of a government whose
message on fraud and corruption
in the British Aerospace and
Marconi Electronic Systems
debacle is at the least unhelpful
and who have effectively
abdicated responsibility for
policing the property sector, and
you have to concede that the
next 12 to 18 months are going
to be tough.

Gary Miller
gary.miller@mishcon.com

Mishcon people

PEOPLE
NEW PARTNER

JOHN ENGLAND
Mishcon de Reya is delighted
to announce the election of
real estate lawyer John
England to the partnership.
John’s practice area includes the
acquisition and disposal of
investment properties and
development work, advising on
the property aspects of secured
lending, as well as advising
landlords and tenants.
John, who joined Mishcon de
Reya as an assistant solicitor in
2004, acts for a range of clients
including institutional investors,
private property companies,
property funds, offshore private
trusts, banks, retailers and other
occupiers. John also specialises
in the retail sector acting for a
number of household name
occupiers and landlords.

Over the last 12 months, Mishcon de Reya
has continued to attract and promote
exceptional lawyers.

NEW LAWYERS

JADE BALE
Jade is a newly qualified assistant
in the Real Estate team, working
within the Planning and
Environment sector.
Jade advises on all planning
matters for a wide range of public
and private sector projects
including major residential, office
and mixed use schemes. She has
experience in dealing with s106
agreements, planning applications,
highways agreements, road
closure orders, listed buildings
and conservation areas, as well as
planning and environmental
aspects of major property and
corporate transactions.

HELENA LIEBSTER
Helena specialises in commercial
property and deals with a variety
of matters including landlord and
tenant work (acting for both
institutional landlords and
occupational tenants),
development work, commercial
sales and regeneration projects.
Helena also has experience in
real estate support for corporate
and finance led transactions, as
well as advising well-known high
street retailers on acquisitions of
large units in new and existing
shopping centres.

JAMES BROWNLIE
James is a specialist in both
contentious and non-contentious
construction law and represents
building owners, developers,
purchasers, funders, and tenants
through to consultants,
contractors and sub-contractors.
On non-contentious matters he
advises clients on any issues that
may arise during the course of
construction projects. On the
contentious side he handles
disputes for clients, seeking
resolution by settlement if
possible, otherwise by mediation,
adjudication, litigation or
arbitration as appropriate.

ALICE GALBRAITH
Alice is a commercial property
specialist and deals with all
aspects of commercial real estate
including acquisitions and
disposals, landlord and tenant,
development and investment
work, acting for developers and
property companies.

SIMON NOONOO
Simon deals with a variety of
commercial property matters,
including acting for both
institutional landlords and
occupational tenants on leasing
matters and portfolio
management. Simon also has
experience in commercial
property sales and purchases and
real estate support for corporate
and finance led transactions.

ADAM GROSS
Adam specialises in property
litigation. He has acted for some
of the largest land owners in
England and Wales, top 20
property investment companies
and retailers as well as high net
worth individuals. He covers a
variety of commercial landlord
and tenant disputes,
repossessions and other areas
of contentious property law.
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Mishcon in the press

IN THE PRESS
REAL ESTATE - REAL SUPPORT

Norwood Property
Lunch Raises £400,000
More than 550 Property Industry professionals attended Norwood’s
ninth annual Property Lunch on Friday 6 June at the
Intercontinental, Park Lane, helping to raise £400,000. The lunch, one
of the highlights of the industry calendar, was sponsored by AXA,
Bank of Ireland and Derwent London with Property Week
once again the media partner.

REAL ESTATE - REAL KNOWLEDGE

Philip Freedman CBE, chairman of the Industry
Working Group has been instrumental in launching the
new Lease Guide for Business covering Energy Performance
Certificates (EPCs) and Empty Rates, which came into effect
in April 2008.
Philip Freedman CBE and co-author Ann
L Humphrey co wrote Stamp Duty Land Tax:
A Practical Guide for Lawyers (second edition)
published in 2007.

Kevin Gillon became one of
the first solicitors to be made a
Fellow of the International
Compliance Association.
Kevin is pictured receiving his
Fellowship Award from Bill
Howarth, ICA CEO.

MAIN PHOTO: The Property Lunch Committee: (back row) Paul Feldman, Darren Gayner,
Daniel Abrahams, David Ereira, Mark Pollack; (front) Gary Sacks, Clare Hartnell, Michael
Goldstein, Simon Silver, Stephen Lewis, Ronnie Harris and Susan Freeman.
TOP LEFT: Giles Barrie (editor of Property Week), John Burns (Derwent London) with
Susan Freeman (Mishcon de Reya)
BOTTOM LEFT: Nick Doffman (Mishcon de Reya) Paul Adler (Adler Group) and Daniel
Lipman (Mishcon de Reya)

Nick Doffman’s Chicago Marathon Run with
Lloyd Simon in Support of Breakthrough.
Nick Doffman, accompanied by client Lloyd Simon of
Western Ridge Properties Limited, completed the
LaSalle Bank Chicago Marathon and raised nearly
£30,000 for Breakthrough Breast Cancer charity.
REAL ESTATE - REAL CARE

Sunday Times Best
Companies to Work
For Award 2008
The best companies accreditation follows the elite ‘michelin
style’ star rating system for organisations that demonstrate
high levels of employee engagement, based on staff feedback,
organisations receive a best companies index score, two stars
are outstanding and three stars are extraordinary - and we got two
stars! Mishcon de Reya is one of the few organisations to
be accredited to such a high standard as first time entrants, in
addition to which only 117 companies within the UK have been
awarded a two star status for 2007.
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WHAT THE PRESS SAYS...

THE HOT

Daniel Levy was ranked in Property Week’s
‘Hot 100’ of young property professionals
aged 35 and under across all areas of the
property sector.

“Women in Property are on the up... it is easy to
trip off a roll call of successful women in the
industry... Susan Freeman stand(s) out”
‘Women Wanted’ article written by Jenny Davey, Sunday Times
Editor and appeared in RICS Business Journal March 2008.

Kirpal Kaur, attended the
Anglo Sikh Heritage Trail
reception at St James’s Palace
with The Prince of Wales and
The Duchess of Cornwall.

Mishcon real estate party

REAL ESTATE PARTY
The real estate team hosted its annual pre-MIPIM party with over 200 guests at Summit House

Susan Freeman (Mishcon de Reya)
David Pearl (Pearl & Coutts)

Tony Danaher (FD Tamesis)
Pat Brown (Central London Partnership)

Alan Johnson (A2 Housing Group)
Maggie Wood (A2 Housing Group)

David Pearl (Pearl & Coutts Ltd)

John Prescott Junior (JG Land & Estates Ltd)
Emma MacIntyre (Mishcon de Reya)

Michael Goldhill (Galileo)
Richard Goodman (Glebe Holding Limited)

Sasha Ilic (2SI Interiors)
Maureen Sutherland-Smith (Communications Group Plc)

Melvin Robinson (Winston Group)
Steven Sharpe (Winston Group)

Peter Bill (Estates Gazette) Tricia Topping (TTA Group)
Neil Sinclair (Frontline Properties Limited)

Harvey Soning (James Andrew International) Richard Humphreys
(Goldschmidt & Howland) Ian Paul (Mishcon de Reya)

Stuart Goldstein (Rock Investment Trust Plc)
Emma MacIntyre (Mishcon de Reya)

Robert Neill (Sir Robert McAlpine Ltd)
David Whitlock (Royal Bank of Scotland Plc Corporate Banking)
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REAL ESTATE AND CORPORATE COMMERCIAL TEAM
PARTNERS
Nick Doffman
(Head of Real Estate)
Richard Tyler
(Head of Corporate)
Joel Adler
Mark Baker
Jonathan Berman
Susan Breen
Ross Bryson
Nick Davis
John England
Philip Freedman
Susan Freeman
James Garton
Kevin Gillon
Martyn Hann
Deirdre Hennessy
Ronald Hooberman
Christopher Jones
Daniel Levy
Matthew Lindsay
Daniel Lipman
Ian Paul
Kevin McCarthy
Stuart McMaster
Luke Morris
Larry Nathan
Kiran Sandford
Alan Spiers

HEAD OF PLANNING
& ENVIRONMENT
Oliver Goodwin
CONSULTANTS &
SENIOR ASSOCIATES
Eric Bettelheim
Toby Greenbury
Geoff Hayhurst
Mark Hirschfield
Ian Lipman
Michael Mitzman
Arnaud Montagna
Oliver Tarlow
James Wilcox

Summit House
12 Red Lion Square
London WC1R 4QD
Telephone +44 (0)20 7440 7000
Fax +44 (0)20 7404 5982
www.mishcon.com

ASSISTANTS
Tina Archer
Jade Bale
Andrew Bayles
Robin Bennett
Nicola Bishop
James Brownlie
Chloe Charbit
Ronan Daffey
Louis Ditz
Daniel Ellison
Alice Galbraith
Claudia Gorman
Adam Gross
Mary Guinness
Simon Hart
Davina Hay
Karl Huckle
Laurence Jacobson
Rachael Jordan
Jason Kallis
Kirpal Kaur
Michelle Kennedy
Caroline Ko
Mark D. Levine
Helena Liebster
Emma Macintyre
Karen Milne
Thomas Morton
Simon Noonoo
Geraldine Phythian
Haidee Priday
Andrew Savile
Lizzy Tennant
Shika Thakrar
Clive Thomas
Sukhi Walia
Andrew Wolfin
John Young

Clients of this 15-partner group report
“a laser-like focus on getting the deal done”
and “a willingness to jump to it when necessary.”
Such client testimonies, coupled with an
expanding headcount and an increasing
presence on landmark deals, have truly pushed
this firm to the fore of the mid-market.
Quote for Real Estate - Chambers & Partners UK 2008

TAX GROUP
Belinda Bridgen
(Tax Director)
David Blumenthal
Vishvas Kanji
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