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At the start of the year, ������������� 
predicted that 2010 would be one of 
consolidation as agencies merge or are 

taken over by larger organisations. Deloitte and 
Drivers Jonas started the ball rolling, and were 
followed by Capita Symonds’ announcement that 
it was taking over NB Real Estate.

These mergers are a mine� eld from an 
employment perspective. 

The extent to which employees are a� ected by a 
change in ownership depends on the nature of the 
corporate transaction. There are, essentially, two 
types: a sale of the shares of the business — which, 
for these purposes, also includes a merger — and a 
sale of the assets and goodwill of a business. Here, 
we examine each one, and provide a handy checklist 
for buyers and sellers (see box, opposite).

Share sales and mergers
In this scenario, the sale itself will not result in any 
change to an employee’s statutory and contractual 
entitlements. Their employer is the same legal 
entity, albeit with a new owner. However, the 
purchaser of a business in these circumstances 
needs to consider the employees’ expectations 
and manage them accordingly.  

A signi� cant change in the ownership would bring 

changes to 
culture and, 
potentially, management, 
which is likely to unsettle employees. If an 
acquisition has long been on the cards they may 
have been insecure about the future of their roles 
for some time. The additional stress of adjusting to 
a new culture can destabilise a workforce, leading 
to employees leaving or becoming susceptible to 
o� ers from rivals.

This could have serious repercussions, particularly 
if an entire team were poached by a competitor, or if 
goodwill towards the business has been built on the 
quality of its employees.

Purchasers can take precautions to minimise the 
risk of this occurring. They should try to speak to 
employees — or at least key sta�  members — in the 
run-up to and immediately after the acquisition, 
to reassure them. It may be sensible to put in place 
loyalty bonuses to try to retain key sta�  members.  

If, however, redundancies are necessary, the 
purchaser should be as transparent as possible 
about this, while taking care to 
minimise the disruption to the 
employees that remain.

The buyer should also check the 
post-termination restrictions applied to 
departing sta� . The restrictions need 
to be reasonable to be e� ective, but 
should as a minimum include provisions 
to safeguard the company from 
departing individuals or teams 
soliciting clients and prospective 
clients, and poaching employees.  

A well-worded policy 
to protect databases is also a sensible and necessary 
precaution. The purchaser should consider making 
suitable restrictive covenants for key employees a 
requirement of the sale. 

Conversely, if you are considering selling your 
business, the quality of the employment contracts 
could make a signi� cant di� erence to the price you 
will be able to achieve.  

Business sales
If the assets of a business are to be sold or, 
importantly, if the business is transferred within 
your group following a share acquisition, this could 
trigger a TUPE (Transfer of Undertakings (Protection 
of Employment) Regulations 2006) transfer.  

TUPE operates to protect employees when a 
business is sold. Anyone who 
is wholly or mainly assigned to 
the business will transfer with 
it. Employers also need to be 
aware of contractors to the 
business: they could stand 
to inherit security guards, 
cleaners and, in the case 
of property transactions, 
managing agents. If the 
purchaser chooses to bring 
these services in house after 

9 Merging with or acquiring 
another company means 
taking on its sta�  as well. 
Will Winch explains how to 
land your catch responsibly
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the acquisition, 
they could � nd themselves adopting 

the employees in a separate TUPE transfer.  
Those employees who transfer to the purchaser 

will do so on exactly the same terms and conditions 
to which they were subject before the transfer. 
Their length of service will be preserved, as will any 
potential claim against their previous employer. The 
only thing that does not transfer automatically is the 
employees’ pension entitlement.  

A purchaser must consider the liabilities it stands 
to inherit when acquiring the business. Any change 
in terms and conditions of employment will become 
void if it is for a reason connected to the transfer. 
This means that even if you provide employees with 
a bene� t or payment in exchange for waiving an 
existing right, they will still be entitled to claim the 
bene� t of that right in future. 

Buyers and sellers should also be careful how 
they go about reducing headcount in relation to a 
sale that triggers TUPE. Any dismissal for a reason 
relating to a transfer will be automatically unfair 
unless it can be proved to be for an “economic, 
technical or organisational” (ETO) reason.  

Usually only a purchaser may rely on the ETO 
reason. If the seller reduces headcount before the 
transfer, the dismissals are likely to be unfair, the 
liability for which would transfer under TUPE to the 
purchaser. It would be better in these circumstances 
to wait for the transfer to take place, and then for 

the purchaser to 
instigate the dismissals. 

If necessary, indemnities can be 
included in the sale agreement to protect the 

purchaser from liability.
The other big issue in relation to TUPE transfers 

is the employer’s obligation to inform and consult 
with its workforce. The seller should “in good time” 
inform the elected representatives of the workforce 
that the transfer is happening, when it is likely to 
happen, and “the legal, economic and social 
implications” of the transfer. They should also inform 
them of any “measures”’ such as redundancies or 
relocations that the purchaser intends to take.

Consultation obligations also exist in relation 
to redundancies if there are 20 or more employees 
at risk. Given that the most recent Employment 
Tribunal � gures showed a massive 250% increase 
in the number of claims in relation to a failure to 
inform and consult over redundancies, this is 
something that employers need to take more 
care over. The penalty for failing to do so can be 
up to 90 days’ pay for each a� ected employee.  

Employers need to give careful thought, though, 
to whether the pool for selection for redundancy 
should include their own existing sta�  as well. An 
unfair dismissal claim can lead to a compensatory 
award of up to £65,300.  

There are expected to be more corporate 
transactions this year. Employers should remind 
themselves of their obligations to their sta�  before 
it is too late. 9

Will Winch is a solicitor in the employment law 
team at Mishcon de Reya 

EMPLOY SOME COMMON SENSE

TOP TIPS FOR BUYERS …
9 Check employees’ restrictive covenants 
to ensure that they will protect the business.
9 Participate in any consultation process.
9 If you are anticipating redundancies, 
consider whether your existing sta�  need 
to be included in the pools for selection.
9 Try to secure an indemnity for acts and 
omissions before the transfer.
9 Check for any early retirement bene� ts, 
as these will transfer under TUPE (Transfer 
of Undertakings (Protection of Employment) 
Regulations 2006).

… AND FOR SELLERS
9 Early on in the process, prepare spreadsheet 
lists of employees — anonymised if necessary 
— together with their length of service, salary 
and notice periods. 
9 Start collating all the contractual 
documentation that relates to the employees, 
including handbooks, collective agreements 
and bonus policies.
9 Elect representatives in good time.
9 Do not dismiss anyone before a TUPE 
transfer to please the purchaser unless you 
are protected by indemnities.
9 Keep employees on side, in case the sale 
falls through.
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Disclaimer: this article is designed to be an 
overview of the law, not legal advice or opinion. 
It is not intended to be relied upon. Readers 
should seek speci� c legal advice in relation 
to any of the issues above. 
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