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intricacy of the dispute at the start of the
adjudication so that requests for
extensions of time had to be made
piecemeal, then, in accordance with this
decision, the adjudicator should resign.
More worrying is the risk that any
adjudicator, when receiving a large bundle
of documents in support of a referral,
might simply say that the case was not
suitable for adjudication and then resign,
thus incurring the referring party (who
invariably will be the one seeking payment)
the additional costs of seeking another
appointment (with the same risk) or having
to resort immediately to the substantial

costs of the protocol and the litigation. The
whole purpose of the introduction of
adjudication was to ensure some degree of
temporary financial balance between parties
to a dispute before it is finally resolved. Is
this decision a move away from that?
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We are grateful to Richard Gerstein, Partner
of Mishcon de Reya who represented Tony
McFadden Utilities, for his observations
about the potential implications of this case
as set out above. 

Any adjudicator, when receiving a
large bundle of documents in
support of a referral, might simply
say that the case was not suitable
for adjudication and then resign.

assignment and how it affected the claims from and against TML. Finally, Mr Justice Coulson expressed strong views about the course of
the adjudication. Following a number of piecemeal extensions to the timetable, the time for the adjudicator’s decision had been
extended to 13 weeks. Coulson J referred to the cases of AWG v Rockingham and CIB Properties Ltd v Birse Construction Ltd and
concluded that if an adjudicator cannot reach a decision impartially and fairly within the time limit prescribed by the act, then they
should resign. He was heavily critical of the adjudicator’s
approach to extensions of time saying:

“Piecemeal extensions in large and paper-heavy final account
disputes are not what the act was designed for. The enthusiasm
on the part of some adjudicators to permit ‘creep’ in these cases
should be curbed. Obviously, if the parties are agreed at the
outset that the adjudicator’s time for his decision should be
extended by two or three months, then there is no difficulty.”

In the judge’s view, the adjudicator compounded his failure to
address the complexity of the dispute by
refusing to address challenges to his
jurisdiction. However, he made it quite
clear that because of the size of the
dispute, it was not suitable for
adjudication.

Where does this leave large final
account adjudications? The legislation
might not have been designed for such
disputes but it is well established that it
applies to them.

Arguably, a responding party can now
raise a large number of issues and
bombard the adjudicator with numerous
bundles of documents just to persuade
them that the dispute is too complex for
them to decide. If they did not raise the
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